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IN THE UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

INDEPENDENCE INSTITUTE, a
Colorado nonprofit corporation,

Appellant,
V. Case No. 14-5249

FEDERAL ELECTION
COMMISSION,

N N N N N N N N N N N

Appellee.

Appellant Independence Institute’s Combined
Motion for Summary Reversal and Response to Federal Election
Commission’s Motion for Summary Affirmance

Introduction

Appellant Independence Institute hereby responds to the Federal Election
Commission’s (“FEC” or “Commission”) Motion for Summary Affirmance.
Additionally, Appellant moves for summary reversal of the district court’s ruling
and an order convening a three-judge district court pursuant to the Bipartisan
Campaign Reform Act of 2002 (“BCRA”) Pub. L. No. 107-155 § 403, 116 Stat.
81, 113-14 (2002) (codified at 52 U.S.C. § 30110 note).

The Independence Institute sought to air a radio advertisement in the weeks

leading up to the 2014 election. That advertisement dealt solely with a legislative
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Issue: federal sentencing reform. The advertisement exhorted the listener to contact
his or her United States senators and tell them to support a particular sentencing
reform measure, the Justice Safety Valve Act. One of the two senators mentioned
in the ad, Mark Udall, was seeking re-election. Even though the ad does not, in any
sense, “electioneer,” it falls within the Bipartisan Campaign Reform Act’s
definition of an “electioneering communication.” Because of this fact, if the
Institute runs its ad, federal law requires the Institute to publicly disclose its
donors.

This raises two constitutional issues. First, in the campaign finance context,
the Supreme Court has explicitly limited donor disclosure to situations where an
organization’s speech is “unambiguously campaign related,” so as to protect issue
speech from governmental regulation. While it is true that the Court has upheld
donor disclosure for “electioneering communications” facially (in McConnell v.
FEC, 540 U.S. 93 (2003)) and as-applied to commercial advertisements for a film
critical of then-Senator Hillary Clinton’s 2008 presidential candidacy (in Citizens
United v. FEC, 558 U.S. 310 (2010)), it has never been asked to rule on an as-
applied challenge concerning the sort of genuine issue speech involved here.
Indeed, the last time the government sought to regulate issue speakers in a similar
matter, the Supreme Court narrowed the reach of the statute to protect genuine

issue speakers. Buckley v. Valeo, 424 U.S. 1, 44, 79-80 (1976).
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Second, at the time of filing, the FEC insisted that only contributors who
earmarked their contributions for “electioneering communications” would be
publicly disclosed, pursuant to a Commission regulation. Mere hours after the FEC
filed its Motion, a federal court struck down that regulation. This significantly
raises the stakes in this case, as the Institute explicitly noted when it filed its
lawsuit. If the ad at issue here were to air in sufficient proximity to an election, all
donors who gave more than $1,000 to the Institute—a Section 501(c)(3) charity
whose donors are kept private by operation of federal tax law—would be publicly
disclosed. See, e.g., 26 U.S.C. 6104(d)(3)(A) (a § 501(c)(3) Form 990 “shall not
require the disclosure of the name or address of any contributor of the
organization”); 26 U.S.C. § 6104(b) (providing for disclosure of the organization’s
name and address, but “[n]othing in this subsection shall authorize the Secretary
[of the Treasury] to disclose the name or address of any contributor to any
organization or trust™). This is, again, a circumstance the Supreme Court has never
addressed, for the simple reason that this was not the law when Citizens United
was decided. Citizens United v. FEC, 540 F. Supp. 2d 274, 280 (D.D.C. 2008)
(“requiring that any corporation spending more than $10,000 in a calendar year to
produce or air electioneering communications must file a report with the FEC that

includes—among other things—the names and addresses of anyone who
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contributed $1,000 or more in aggregate to the corporation for the purpose of
furthering electioneering communications”) (emphasis supplied).

This is not a brief on the merits of either claim. That is because Congress has
commanded that constitutional questions of this type must be heard by a three-
judge district court. This is a novel challenge that deals with distinct facts and law
that were not before the Citizens United Court. Consequently, the district court
below erred in determining, without holding a hearing, that Supreme Court
precedent necessarily forecloses the Institute’s claims. The appropriate remedy is
to summarily reverse that decision, and allow for full consideration of the merits as
Congress intended. 52 U.S.C. § 30110 note (constitutional challenges “shall be
filed in the United States District Court for the District of Columbia and shall be
heard by a 3-judge court convened pursuant to section 2284 of title 28, United
States Code”) (emphasis supplied).

Factual and Legal Background
l. In district court, the Independence Institute challenged BCRA'’s
electioneering communication disclosure as applied to a proposed
advertisement discussing federal sentencing reform.

The Independence Institute is a Denver, Colorado-based nonprofit

corporation organized under the Internal Revenue Code and Colorado law. 26

U.S.C. 88 501(c)(3) (charity status) and 170(b)(1)(A)(vi) (public charity-

foundation status for revenue generated by donations from the general public);
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CoLo. REV. STAT. 88 6-16-103(1) (defining “charitable organization”); 7-121-101
et seq. (“Colorado Revised Nonprofit Corporation Act”) (2014). Established in
1985, the Independence Institute has a long history of conducting research and
educating the public on various aspects of public policy, including taxation,
education policy, health care, and justice policy.

To further this mission, the Institute wished to run a radio advertisement
supporting the Justice Safety Valve Act. The ad would urge viewers to contact
both of Colorado’s sitting senators and express support for the Act, which is
pending before the Senate. One of Colorado’s senators, Mark Udall, also happened
to be a candidate for reelection.! The proposed advertisement did not discuss or
refer to his candidacy in any way. Nevertheless, the Institute’s proposed ad would
qualify as an electioneering communication under BCRA, simply because it
mentioned Udall’s name within 60 days of the general election.

Much of the FEC’s motion for summary affirmance seeks to apply Citizens
United to the facts of this litigation. See Mot. for Summ. Affirm. at 16. Since both

cases are as-applied challenges, it is helpful to compare the ads at issue in each.

' The Institute brought the action just before the BCRA’s electioneering
communications window. The 2014 election passed. But the Institute agrees with
the FEC: this case fits “within the exception to mootness for disputes capable of
repetition, yet evading review.” Mot. for Summ. Affirm. at 10 n.2. (citing FEC v.
Wis. Right to Life, 551 U.S. 449, 461-64 (2007) (“WRTL I17)).

5
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Independence Institute’s Ad”

Citizens United’s Ad®

Independence Institute
Radio :60
““Let the punishment fit the crime”

Let the punishment fit the crime.

But for many federal crimes, that’s no
longer true.

Unfair laws tie the hands of judges, with
huge increases in prison costs that help
drive up the debt.

And for what purpose?

Studies show that these laws don’t cut
crime.

In fact, the soaring costs from these
laws make it harder to prosecute and
lock up violent felons.

Fortunately, there is a bipartisan bill to
help fix the problem — the Justice Safety
Valve Act, bill number S. 619.

It would allow judges to keep the public
safe, provide rehabilitation, and deter
others from committing crimes.

Call Senators Michael Bennet and Mark
Udall at 202-224-3121. Tell them to
support S. 619, the Justice Safety Valve
Act.

The script for the television
advertisement, "Wait" reads as follows:

[Image(s) of Senator Clinton on screen]
"If you thought you knew everything
about Hillary Clinton . . . wait 'til you
see the movie."

[Film Title Card]

[Visual Only] Hillary: The Movie.

[Visual Only]
www.hillarythemovie.com

V. Compl. § 35, ECF 1; cf Mem. Op. at 2 n.2 ECF 24.
® Citizens United v. FEC, 530 F. Supp. 2d 274, 276 n.2 (D.D.C. 2008) aff’d in part

and rev’d in part, 558 U.S. 310.
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Tell them it’s time to let the punishment
fit the crime.

Paid for by Independence Institute, 12l
dot org. Not authorized by any
candidate or candidate’s committee.
Independence Institute is responsible for
the content of this advertising.

While the Citizens United’s “Wait” ad overtly discussed then-Senator Hillary
Clinton and made implications about her fitness for office, Citizens United wished
to run two other ads that spoke in an even more “pejorative” fashion about her
candidacy.* Citizens United v. FEC, 558 U.S. at 320 (“Each ad includes a short

(and, in our view, pejorative) statement about Senator Clinton...”).

* As the Citizens United district court described the other ads:

The script for the television advertisement, “Pants” reads as follows:
[Image(s) of Senator Clinton on screen]

“First, a kind word about Hillary Clinton: [Ann Coulter Speaking & Visual]
She looks good in a pant suit.”

“Now, a movie about the [sic] everything else.”

[Film Title Card]

[Visual Only]

Hillary: The Movie.

[Visual Only] www.hillarythemovie.com

The script for the television advertisement, “Questions” reads as follows:
[Image(s) of Senator Clinton on screen]

“Who is Hillary Clinton?”

[Jeff Gerth Speaking & Visual] “[S]he's continually trying to redefine
herself and figure out who she is...”

[Ann Coulter Speaking & Visual] “[A]t least with Bill Clinton he was just
good time Charlie. Hillary's got an agenda...”

7
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II.  BCRA mandates disclosure of the Independence Institute’s donors if
it runs the proposed advertisement.
BCRA defines electioneering communications as
[A]lny broadcast, cable, or satellite communication which—(l) refers
to a clearly identified candidate for Federal office; (Il) is made
within—(aa) 60 days before a general, special, or runoff election for
the office sought by the candidate; or (bb) 30 days before a primary or
preference election, or a convention or caucus of a political party that
has authority to nominate a candidate, for the office sought by the
candidate; and (I11) in the case of a communication which refers to a
candidate for an office other than President or Vice President, is
targeted to the relevant electorate.
52 U.S.C. 8 30104(f)(3)(A)(i).
Any entity—including a nonprofit corporation—that spends over $10,000 on
a qualifying communication must file a disclosure report with the FEC. 52 U.S.C.
8 30104(f)(1). The report discloses the names and addresses of all donors who
gave more than $1,000 to the nonprofit. 52 U.S.C. § 30104(f)(2)(E) and (F). Under
BCRA and the FEC’s regulations, any mention of a candidate within 60 days of a

general election triggers such disclosure, regardless of context. See, e.g., 11 C.F.R.

§ 100.29(b)(2).

[Dick Morris Speaking & Visual] “Hillary is the closest thing we have in
America to a European socialist”

“If you thought you knew everything about Hillary Clinton... wait 'til you
see the movie.”

[Film Title Card]

[Visual Only] Hillary: The Movie. In theaters [on DVD] January 2007.
[Visual Only] www.hillarythemovie.com

Citizens United, 530 F. Supp. 2d at 276 nn.3 and 4 (sic notation supplied).

8
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Thus, the Institute’s challenge is twofold. BCRA’s electioneering
communication definition is overbroad as applied to the Independence Institute. V.
Compl. 1114 (challenging 52 U.S.C. § 30104(f)(3)(A)(i)). Further, the disclosure
requirements, which violate donor privacy for communications having nothing to
do with a federal election, are overbroad as applied to the Institute’s proposed ad.
V. Compl. 1129 (challenging 52 U.S.C. § 30104(f)(1)-(2)). These claims have not
been foreclosed by Supreme Court precedent. Nevertheless, the district court
denied the Independence Institute’s application for a three-judge court and reached
the merits of the case. Mem. Op. at 6.

I11.  The recent decision in Van Hollen v. FEC increases the burdens of
disclosure for nonprofit organizations that may incidentally mention
a candidate.

The FEC’s motion, like its briefing below, assumes that disclosure of
donors’ identifying information is limited to those who specifically support (or
“earmark” their funds for) an organization’s electioneering communications:

As relevant here, if the EC is financed by a corporation, the

corporation must report “the name and address of each person who

made a donation aggregating $1,000 or more to the corporation . . . for

the purpose of furthering electioneering communications.”

Mot. for Sum. Affirm. at 4 (quoting 11 C.F.R. 8 104.20(c)(9)). The FEC’s motion

asserting this earmarking limitation was filed mere hours before the United States

District Court of the District of Columbia vacated the earmarking provision of 11
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C.F.R. 8 104.20(c)(9). Van Hollen v. FEC, No. 11-0766 slip op. at 3 (D.D.C. Nov.
25, 2014) (attached as Exhibit 3).

In its filings in district court, the Independence Institute repeatedly
highlighted the possibility that Van Hollen might strike down the earmarking
regulation promulgated by the Commission. As the Institute noted, such a ruling
would intensify the unconstitutional burdens of disclosure. See, e.g. V. Compl.
55 and 124; Mem. in Sup. for Mot. for Prelim. Inj. 24, ECF 5-1.

As a result of the Van Hollen ruling, any advertisement that mentions a
candidate—even in an issue ad focused on official action—triggers disclosure if
run within 30 days of a primary or 60 days of the general election. This disclosure
will include all donors who gave more than $1,000 to the organization—regardless
of the donor’s knowledge of or position on the advertisement.

Argument
. Standards of Review

The FEC correctly observes that this Court reviews the district court’s
summary judgment ruling de novo. Mot. for Summ. Affirm. at 9.

a. A three judge court must be convened unless the Supreme Court
has “foreclose[d] the subject” and left “no room for the inference
that the question sought to be raised can be the subject of
controversy.”

The showing required to convene a three judge court is minimal, akin to that

required to survive a motion to dismiss under Federal Rule of Civil Procedure

10
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12(b)(6). Goland v. United States, 903 F.2d 1247, 1257-1258 (9th Cir. 1990)
(comparing 8§ 437h certification standard to the three judge court provision of 28
U.S.C. § 2284, and describing the showing required as “closely resemble[ing] that
applied under Rule 12(b)(6)”).

In Feinberg v. FDIC, 522 F.2d 1335 (D.C. Cir. 1975), this Court explained
the circumstances under which a constitutional question is “substantial” enough to
merit consideration by a three judge court. A three judge court is to be convened
unless prior Supreme Court decisions have “foreclose[d] the subject” and left “no
room for the inference that the question sought to be raised can be the subject of
controversy.” 1d. at 1339 (citations omitted). Consequently, this Court’s sister
circuits have found narrow, as-applied challenges to be sufficiently “substantial”
for such consideration under similar provisions. Cao v. FEC, 688 F. Supp. 2d 498,
533 (E.D. La. 2010) aff'd som. nom. Republican Nat’l Comm. v. FEC (In re Anh
Cao), 619 F.3d 410 (5th Cir. 2010).

For the FEC to prevail on its motion for summary affirmance, one facial
challenge, McConnell v. FEC, 540 U.S. 93 (2003), and one as-applied challenge,
Citizens United, must wholly foreclose all future as-applied challenges to BCRA §
201’s regulation of electioneering communications. The FEC so argues. Mot. for
Summ. Affirm. at 9-11. But the Supreme Court explicitly held that McConnell

does not foreclose future as-applied challenges. Wis. Right to Life, Inc. v. FEC, 546
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U.S. 410, 411-12 (2006) (“WRTL I”) (holding that McConnell did not foreclose
future challenges to BCRA § 203’s regulation of electioneering communications).
Further, as discussed infra, the communications at issue in Citizens United differ
substantially from the Independence Institute’s proposed advertisement. Here, this
Court must decide whether those two cases close the courthouse door to all
speakers wishing to mention a candidate—whatever the context—during the
electioneering communications window. That is a particularly difficult burden to
carry in light of Van Hollen.
b. Summary affirmance is disfavored.

In contrast to the minimal showing required to empanel a three-judge court,
this Court has consistently set a high bar for the extraordinary relief of summary
affirmance. The “party seeking summary disposition bears the heavy burden of
establishing that the merits of his case are so clear that expedited action is
justified.” Taxpayers Watchdog, Inc. v. Stanley, 819 F.2d 294, 297 (D.C. Cir.
1987). In order to summarily affirm the district court, “this [Clourt must conclude
that no benefit will be gained from further briefing and argument of the issues
presented.” Id. at 298 (citing Sills v. Bureau of Prisons, 761 F.2d 792, 793-94
(D.C. Cir. 1985)) (emphasis added). Consequently, summary disposition is
disfavored. See, e.g., United States v. Fortner, 455 F.3d 752, 754 (7th Cir. 2006)

(collecting cases on the limited circumstances appropriate for summary

12
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disposition).

Because of this high standard, summary affirmance is appropriate only if
“the merits of this action have been given the fullest consideration necessary to a
just determination.” Sills, 761 F.2d at 794 (collecting cases). At no point in these
proceedings has any court given the Independence Institute’s claims “the fullest
consideration.” Instead, the district court declined to convene a three-judge court
on the pleadings and without a hearing. Here, the FEC asks for a ruling without
briefing or oral argument.

Granting summary affirmance after such a truncated review would deny the
“fullest consideration” of the constitutional claims at issue here. Speech in and
around elections is governed by a complex interplay of lengthy Supreme Court
decisions. And much is at stake where, as here, the question is whether the state
may lawfully intrude upon the privacy of association for engaging in non-electoral
speech.

c. Summary reversal and an order to convene a three judge court
would give full effect to Congress’s clear intent with respect to
constitutional challenges to BCRA.

The Independence Institute moves this Court for summary reversal, which,
like summary affirmance, is disfavored. Walker v. Washington, 627 F.2d 541, 545

(D.C. Cir. 1980) (“a party who seeks summary disposition of an appeal must

demonstrate that the merits of his claim are so clear as to justify expedited action”)
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(citing United States v. Allen, 408 F.2d 1287, 1288 (D.C. Cir. 1969)). But granting
the Independence Institute’s motion for summary disposition does not require a
merits determination. The Institute simply requests an opportunity to present its
case to a three-judge district court, as Congress envisioned.

BCRA requires such a hearing in any action for declaratory or injunctive
relief that “challenge[s] the constitutionality of any provision of [BCRA] or any
amendment made by [BCRA].” BCRA § 403(a), 116 Stat. at 113-14 (codified at
52 U.S.C. § 30110 note). Such challenges “shall be filed in the United States
District Court for the District of Columbia and shall be heard by a 3-judge court
convened pursuant to section 2284 of title 28, United States Code.” BCRA 8§
403(a)(1) (emphasis supplied).

Under 28 U.S.C. § 2284(b)(3), a single judge cannot decide the merits of this
case. Summary reversal would not do so either. It would simply require that the
district court follow the path Congress explicitly laid out in 52 U.S.C. § 30110 note
and 28 U.S.C. § 2284,

II. Both the District Court and the FEC mistake the Independence
Institute’s argument.

At issue is whether a mention of a candidate can trigger campaign
regulations as an “electioneering communication” when the speech does not, in
fact, electioneer. The FEC and district court assume that one facial challenge and

one as-applied challenge foreclose all future challenges to BCRA § 201. But since
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neither the holdings of McConnell nor Citizens United apply to genuine issue
speech, this cases falls within the clear language of Buckley v. Valeo, 424 U.S. 1
(1976). The Supreme Court has not heard an as-applied challenge similar to the
Independence Institute’s case, as shown in the reproduction above of the
Independence Institute’s advertisement compared to advertisements at issue in
Citizens United.

a. At its core, this case is about proper tailoring of disclosure
requirements: the Constitution does not countenance compelled
disclosure simply for speaking about issues of public policy.

The Independence Institute acknowledges the informational interest in
providing the public with knowledge about “who is speaking about a candidate
shortly before an election.” Citizens United, 558 U.S. at 369. But the existence of
the informational interest is not the question before this Court. The question is
whether, in this instance, BCRA’s electioneering communications disclosure
regime survives exacting scrutiny’s requirement that disclosure be properly
tailored to serve that interest. “In the First Amendment context, fit matters.”
McCutcheonv. FEC,572 U.S. __ , 134 S. Ct. 1434, 1456 (2014).

Buckley recognized that “the distinction between discussion of issues and
candidates and advocacy of election or defeat of candidates may often dissolve in
practical application. Candidates, especially incumbents, are intimately tied to

public issues involving legislative proposals and governmental actions.” Buckley v.
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Valeo, 424 U.S. at 42. Candidates run for office, where they are vested with public
authority. A call for a candidate—especially an incumbent—to take official action
Is materially different from speaking about the candidate’s fitness for office.

The Buckley Court therefore sought to protect issue speech by requiring that
campaign finance disclosure survive exacting scrutiny. This level of review is high,
for the Supreme Court has long “recognized that [the] significant encroachments
on First Amendment rights of the sort that compelled disclosure imposes cannot be
justified by a mere showing of some legitimate governmental interest.” Id. at 64

(collecting cases). Therefore, the government must show “‘a relevant correlation’
or ‘substantial relation’ between the governmental interest and the information
required to be disclosed.” Id. (citing Pollard v. Roberts, 283 F. Supp. 248, 257
(E.D. Ark.) (three judge court), aff'd, 393 U.S. 14 (1968) (per curiam)).

As the Ninth Circuit recognized, the Supreme Court’s exacting scrutiny is a
“strict test.”” Chula Vista Citizens for Jobs & Fair Competition v. Norris, 755 F.3d
671, 684 (9th Cir. Cal. 2014) (quoting Buckley, 424 U.S. at 66). Therefore, “the
mere assertion of a connection between a vague interest and a disclosure
requirement is insufficient.” Id. Tailoring matters.

Buckley held that the relevant governmental interest in disclosure was to

“increase[] the fund of information concerning those who support [] candidates.”

Buckley, 424 U.S. at 81. Spending by outside groups may implicate the
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informational interest, but disclosure of donors must be intended to “help[] voters
to define more of the candidates’ constituencies.” Id. Consequently, the
informational interest is inextricably linked to “shed[ding] the light of publicity on
spending that is unambiguously campaign related.” 1d.

This is the crux of the Institute’s claims: in this application, BCRA regulates
speech that is not “unambiguously campaign related.” This is not a facial
challenge. The Institute acknowledges the interest of the government in disclosure
of information concerning communications that support or oppose a candidate. But
this case presents the situation where merely mentioning a candidate in an issue
advertisement triggers the full disclosure of all significant donors to a nonprofit
organization. The law does so even though donors may not be aware of the
advertisement or approve of its message, and even though the advertisement may
be a miniscule portion of the nonprofit’s overall activity. The Institute seeks proper
tailoring of BCRA, nothing more.

b. A single facial challenge, McConnell, and a single as-applied
challenge, Citizens United, do not foreclose a challenge based on
pure issue speech.

The FEC’s reliance on McConnell in its motion for summary affirmance is
misplaced. McConnell was a facial ruling upholding, inter alia, BCRA’s

electioneering communication disclosure regime. It is unsurprising that McConnell

upheld BCRA'’s disclosure requirements “to the entire range of ‘electioneering
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communications.”” McConnell, 540 U.S. at 196. It would be remarkable if a facial
ruling did not uphold the statute in a wide range of circumstances. WRTL I, 551
U.S. at 466 (Roberts, C.J., controlling opinion) (noting the McConnell plaintiff’s
“*heavy burden of proving’ that [BCRA] was facially overbroad and could not be
enforced in any circumstances”) (quoting McConnell, 540 U.S. at 207) (emphasis
in WRTL I1). But the existence of a facial constitutional ruling does not foreclose
as-applied challenges to the same statute. WRTL I, 546 U.S. at 411-12. New ads
garner their own analysis. WRTL Il, 551 U.S. at 464 (Roberts, C.J., controlling
opinion).

The McConnell Court facially upheld BCRA’s disclosure regime on a record
where “the vast majority of ads” which fell into BCRA’s electioneering
communication definition “clearly had” an electioneering purpose. McConnell, 540
U.S. at 206. Citizens United went no further than McConnell. Indeed, all of the
communications at issue in Citizens United were unambiguously campaign
related—a fact glossed over by both the district court and the Commission.>

By contrast, the Institute’s proposed advertisement is not the equivalent of a

> In fact, just “[flour days after Senator Barack Obama won the lowa presidential
caucuses, Plaintiff [Citizens United] announced its intent to produce and broadcast
a ‘documentary’ film about Senator Obama, as well as television advertising for
that film.” FEC Mem. of Law in Supp. of its Mot. for Summary Judgment, Citizens
United v. FEC, No. 07-2240 at 5 (D.D.C. June 6, 2008) ECF 56. It is unlikely that
Hillary: The Movie and its ads would have existed if Hillary Clinton had decided
against running for President in 2008.
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two-hour film aimed at convincing viewers that “[Colorado] would be a dangerous
place in a [Senator Udall] world, and that viewers should vote against [him].”
Citizens United v. FEC, 530 F. Supp. 2d 274, 279 (D.D.C. 2010). Nor is the radio
ad similar to promotional advertisements for Hillary—which suggested, for
example, that the only “kind word” that could be said about Senator Clinton was
“[s]he looks good in a pant suit,” and were unambiguously related to her
Presidential campaign. Id. at 276, n.3. Instead, the Institute supports a specific
piece of legislation—the Justice Safety Valve Act—and merely seeks to encourage
both Colorado senators to support it. As the ad comparison chart on page 5 shows,
the Institute’s ad focuses entirely on the public policy of implications of a bill
before the Senate. The ad offers no view on Senator Udall—indeed, it ignores his
candidacy entirely. It is consequently, on its face, markedly different from Citizens
United’s advertisements.

The FEC suggests that because the Hillary promotional advertisements
“proposed a commercial transaction—buy the DVD of The Movie,” the Citizens
United court meant to rule that genuine issue speech about legislation and
legislators is not protected. Mot. for Summ. Affirm. at 12 (quoting Citizens United,
530 F. Supp. 2d at 280). This argument is poorly grounded. Commercial speech is
less protected than issue speech, and may therefore be more stringently regulated.

Cent. Hudson Gas & Elec. Corp. v. Public Serv. Comm'n, 447 U.S. 557, 562 n.2
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(1980)(“[O]ur decisions have recognized the commonsense distinction between
speech proposing a commercial transaction, which occurs in an area traditionally
subject to government regulation, and other varieties of speech”) (internal
quotation marks and citations omitted).

The district court’s reasoning rests on a theory that Citizens United removed
all protections for issue speech within the electioneering communications window.
Mem. Op. at 7. But if Citizens United overruled Buckley’s issue speech protections
under exacting scrutiny, it did not do so expressly. At most, the Citizens United
Court held that the specific ads at issue triggered the “public[’s]... interest in
knowing who is speaking about a candidate shortly before an election.” Citizens
United, 558 U.S. at 369.

The Supreme Court’s decisions have demonstrated that speech exists on a
spectrum. One narrow band of speech is express advocacy—speech which uses the
so-called “magic words” set forth in Buckley’s footnote 52. Buckley, 424 U.S. at
42, n. 52 (express advocacy constitutes phrases such as “cast your ballot for” or
“Smith for Congress”). The Court has also recognized an analogous category of
speech which, while falling short of express advocacy, functions in the same way.
McConnell, 540 U.S. 93, 126-127 (2003) (“Little difference exist[s], for example,
between an ad that urge[s] viewers to ‘vote against Jane Doe’ and one that

condemn[s] Jane Doe’s record on a particular issue before exhorting viewers to
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‘call Jane Doe and tell her what you think’”). This speech, like the speech
reviewed by the Supreme Court in Citizens United, is “unambiguously campaign
related,” and therefore may lawfully trigger donor disclosure. Buckley, 424 U.S. at
81 (disclosure acceptable as a means of determining the financial “constituencies”
of candidates for office).

But the Independence Institute seeks to engage in speech that does not fall
into the narrow band of speech regulable under Buckley, McConnell, or Citizens
United. All parties to this case agree that the Institute’s proposed communication is
not express advocacy or its functional equivalent. Instead, the Institute’s
advertisement falls into a more highly protected class of speech: genuine issue
advocacy—public policy communications that educate and persuade the public.
See WRTL 11, 551 U.S. 449, 470 (genuine issue speech “focus[es] on a legislative
Issue, take[s] a position on the issue, exhort[s] the public to adopt that position, and
urge[s] the public to contact public officials with respect to the matter”). This form
of speech has been protected since Buckley v. Valeo, and no intervening Supreme
Court decision has overruled Buckley. Nevertheless, the FEC maintains that it may
constitutionally compel the disclosure of the Institute’s donors for engaging in
genuine issue speech, and that the Institute is not entitled to its day in court for
challenging that disclosure. Simply put, this cannot be the law.

It is true that the Citizens United Court stated that the “functional equivalent
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of express advocacy” test was inapplicable to electioneering communications
disclosure. Citizens United, 558 U.S. at 369. But the Court said nothing about
speech that is not “unambiguously campaign related.” Protections for that category
of speech date back to Buckley and remain in effect. Agostini v. Felton, 521 U.S.
203, 237 (1997) (“We do not acknowledge, and we do not hold, that other courts
should conclude our more recent cases have, by implication, overruled an earlier
precedent”). Even if the FEC and district court correctly foresee the trend of the
Supreme Court’s jurisprudence, it remains the Supreme Court’s province to clarify
its own rulings. See, e.g., Rodriguez de Quijas v. Shearson/American Express, Inc.,
490 U.S. 477, 484 (1989) (“If a precedent of this Court has direct application in a
case, yet appears to rest on reasons rejected in some other line of decisions, the
Court of Appeals should follow the case which directly controls, leaving to this
Court the prerogative of overruling its own decisions™).

c. After Van Hollen, the burdens imposed for speaking about a
candidate are heightened because, without any earmarking
provision, all donors are subject to disclosure.

The district court and FEC’s theory of BCRA is remarkably broad and open-
ended. If the district court’s ruling is upheld, any speech that mentions a candidate
within the sixty day window will trigger the full weight of the federal disclosure

regime. Worse, after Van Hollen struck down the FEC’s earmarking regulation, the

law now mandates the Institute produce more private information than if the
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Institute’s proposed communication specifically said “vote for Senator Udall.”

Under federal campaign finance law, an independent expenditure is “an
expenditure by a person—(A) expressly advocating the election or defeat of a
clearly identified candidate...” 52 U.S.C. 8 30101(17). Independent expenditures
are exempted from the definition of electioneering communications. 52 U.S.C. §
30104(f)(3)(B)(ii) (“The term “electioneering communication’ does not include...a
communication which constitutes an expenditure or an independent expenditure
under this Act”). Therefore, if an advertisement expressly advocates for a
candidate, it is not an electioneering communication.

“Expressly advocating” is a term of art dating back to Buckley, which
limited independent expenditure disclosure “to reach only funds used for
communications that expressly advocate the election or defeat of a clearly
identified candidate.” Buckley, 424 U.S. at 80. The Buckley Court gave examples
of express advocacy: words “such as ‘vote for,” “‘elect,” ‘support,” “cast your ballot
for,” ‘Smith for Congress,” ‘vote against,” “‘defeat,” [and] ‘reject.”” Buckley, 424
U.S. at 80 n.108 (incorporating by reference, id. at 44 n. 52). Buckley’s “magic
words” identify when a communication contains express advocacy.

Independent expenditures, like electioneering communications, are subject
to reporting requirements. 52 U.S.C. § 30104(c). But only the contributions

earmarked for the independent expenditure are reported. 52 U.S.C. 8§
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30104(c)(2)(C) (requiring “identification of each person who made a contribution
in excess of $200 to the person filing such statement which was made for the
purpose of furthering an independent expenditure”); 11 C.F.R § 109.10(e)(vi)
(implementing 52 U.S.C. 8 30104(c)(2)(C)).

Van Hollen vacated the Commission’s regulation treating electioneering
communications in a manner similar to independent expenditures. See Van Hollen,
No. 11-0766 slip op. at 3). If an ad is an electioneering communication, disclosure
IS no longer limited to donors who gave “for the purpose of furthering
electioneering communications.” 11 C.F.R. § 104.20(c)(9). Post-Van Hollen, if an
organization runs an electioneering communication, all donors who gave more
than $1,000 to the organization will be publicly disclosed.

Suppose that the Institute’s ad had supported Senator Udall’s reelection by
saying, “Senator Udall is the just the man we need in Washington. Support Udall,
support federal sentencing reform.” Under 52 U.S.C. § 30104(c)(2)(C), only the
donors who specifically gave money for that advertisement would be disclosed.

But if the Independence Institute runs the ad as proposed in this case—
without any candidate advocacy, express or implied—then all of the nonprofit’s
donors are subject to disclosure. This outcome is peculiar and troubling. It is also
precisely the scenario the Independence Institute articulated in its Verified

Complaint and its briefing in the district court.
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The Supreme Court has repeatedly held such generalized donor disclosure to
be unconstitutional. See, e.g., NAACP v. Alabama ex. rel. Patterson, 357 U.S. 449,
462 (1958) (“[i]t is bhardly a novel perception that compelled disclosure of
affiliation with groups engaged in advocacy may constitute as effective a restraint
on the freedom of association”). Financial support “can reveal much about a
person’s activities, associations, and beliefs.” Buckley, 424 U.S. at 66 (quoting
California Bankers Assn. v. Shultz, 416 U.S. 21, 78-79 (1974) (Powell, J.,
concurring)). Therefore, compelled disclosure of financial support “cannot be
justified by a mere showing of some legitimate governmental interest.” Id. at 64.
Instead, the government bears the burden of showing both interest and proper
tailoring. Id.

It is true that if the Institute paid for its proposed communication out of a
“segregated bank account consisting of funds provided” by contributors, all of the
Institute’s donors would not be disclosed—merely those who gave to the separate
segregated fund. 11 C.F.R. § 104.20(c)(7). Of course, given Van Hollen’s recent
vintage, this issue was not considered by the district court. Nevertheless, the
Institute objects to this point on two grounds: (1) the Institute maintains any
disclosure for genuine issue speech is unconstitutional, and (2) it wishes to exercise
its constitutional freedom to speak from its general treasury.

Citizens United, decided in 2010, did not anticipate Van Hollen and the
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resulting regime. Accordingly, Citizens United did not deal with the burdens of
establishing, raising money especially for, and maintaining an “Electioneering
Communications Fund.” But the Supreme Court has found that imposing similar
burdens on nonprofits like the Institute is unconstitutional. In FEC v.
Massachusetts Citizens for Life, the Court held that the formalized structures
required for compliance with federal campaign finance law are unconstitutionally
burdensome as applied to nonprofit organizations. 479 U.S. 238, 254-55
(1986)(Brennan, J., plurality opinion). In that case, Justice O’Connor concurred
with the plurality, noting “the significant burden” of the “additional organizational
restraints imposed” upon such speakers. Id. at 266 (O’Connor, J., concurring).
Significantly, MCFL involved a nonprofit speaker that engaged in express
advocacy. Sister circuits still follow this bedrock principle of First Amendment
law. See, e.g., Minn. Citizens Concerned for Life, Inc. v. Swanson, 692 F.3d 864,
877 (8th Cir. 2012) (striking down Minnesota state requirement that independent
speakers form a separate ‘political fund’ before engaging in independent express
advocacy).

Summary affirmance in this case—after Van Hollen—would be
inappropriate, as the Supreme Court has clearly never considered whether a single
“electioneering communication” that does not “electioneer” may nonetheless serve

as the trigger for disclosure of all substantive donors to a nonprofit educational
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charity. Moreover, summary affirmance in this case would close the door to any
future as-applied challenges to BCRA’s electioneering communication disclosure
requirements. By contrast, summary reversal would simply require the merits of
the Independence Institute’s constitutional claims to be fully considered by a three-
judge district court, as Congress intended.

d. None of the FEC’s reasons for summary reversal is sufficient.

In its Motion, the FEC claims five reasons why the district court’s decision
Is correct. Mot. for Summ. Affirm. at 13-16. In light of the discussion above, none
Is availing, and certainly none compels summary affirmance without “full
consideration” by a three judge court. Each FEC claim is taken in turn.

First, the FEC, like the district court, focused on the “functional equivalent
of express advocacy” test, and suggests that Citizens United’s statement that
disclosure may go beyond the functional equivalent of express advocacy grants the
Commission power to regulate genuine issue speech. See Mot. for Summ. Affirm.
at 13. As discussed supra, this is not so, the Commission may only compel
disclosure from speakers whose message is “unambiguously campaign related.”
Citizens United never addressed a communication akin to the one at issue here.

Second, the FEC misunderstood the Institute’s argument about its tax status.
Mot. for Summ. Affirm. at 14. The Institute mentioned its tax status as one of

many distinguishing factors between its as-applied challenge and the facts of
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Citizens United. Section 501(c)(3) organizations are expressly prohibited from
engaging in politics. 26 U.S.C. 8501(c)(3) (banning “participat[ion] in, or
interven[tion] in... any political campaign on behalf of (or in opposition to) any
candidate for public office”). In contrast, § 501(c)(4) organizations like Citizens
United were permitted to interfere, intervene, endorse, oppose, or otherwise be
engage in debate about elections—so long as it was not their primary purpose. See
IRS Rev. Rul. 81-95 1981-1 C.B. 332 (discussing political activity by § 501(c)(4)
organizations under the tax code).

The FEC incorrectly contends that the “distinction [between § 501(c)(3) and
501(c)(4) organizations] ‘has no basis’ because neither type of organization is
obliged by federal tax law to disclose their donors.” Mot. for Summ. Affirm. at 15.
But this misses the Institute’s point. Section 501(c)(3) organizations are barred
from “unambiguously campaign related” activity, and therefore the government’s
asserted interest in publicizing a 8 501(c)(3)’s donor list dissolves. So while
“Citizens United... disclos[ed] its donors for years,” and therefore held less
interest in preserving donor anonymity, the Independence Institute has every
reason to keep its donors private. Citizens United, 558 U.S. at 370.

Third, Citizens United did not baldly hold that “express advocacy or issue
advocacy does not determine whether BCRA'’s disclosure requirement can be

lawfully applied.” Mot. for Summ. Affirm. at 15 (quoting Mem. Op. at 12-13). The
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district court’s assertion in the quoted section was uncited. See Mem. Op. at 13. As
discussed, supra, Citizens United, an as-applied challenge, did not examine
genuine issue speech and therefore does not control this case.

Fourth, the Commission misunderstands the Institute’s point about the
“*pejorative’ tone” of the Citizens United ads. The key factor was that those ads
contained pejorative works about a candidacy: then-Senator Hillary Clinton’s bid
for President. Mot. for Summ. Affirm. at 16. Hillary and its ads were clearly
campaign related, as discussed supra. By contrast, the Institute’s request that
citizens simply urge their representatives to support a criminal justice reform was
unambiguously not campaign related.

Fifth and finally, this Court’s opinion in Buckley v. Valeo directly reviewed
a provision that sought to regulate speech that merely mentioned candidates. 519
F.2d 821, 870 (D.C. Cir. 1975) (en banc) aff’d in part and rev’d in part, 424 U.S. 1
(“But section 437a is susceptible to a reading necessitating reporting by groups
whose only connection with the elective process arises from completely
nonpartisan public discussion of issues of public importance”). This Court struck
down the provision, holding that disclosure laws cannot equate groups that discuss
Issues with groups “whose relation to the political process is direct and intimate.”

Id. at 873. The decision was not appealed to the Supreme Court and remains good

law binding upon the district court. Buckley, 424 U.S. at 11 n.7. Furthermore, as
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discussed, the Citizens United Court did not confront genuine issue speech and so
it cannot possibly have overruled this decision or the Supreme Court’s Buckley
decision. Under this Court’s own precedent, then, BCRA’s disclosure regime may
not be applied to the Institute.
Since none of the FEC’s arguments are sufficient to justify the extraordinary
relief of summary affirmance, its Motion should be denied.
Conclusion
For the forgoing reasons, Appellant Independence Institute respectfully
requests that this Court summarily reverse the district court and order that this case
be heard by a three-judge district court pursuant to BCRA § 403 (52 U.S.C. §
30110 note). As a necessary corollary the FEC’s Motion for Summary Affirmance
should be denied.
Respectfully submitted this 8th day of December, 2014.
s/ Allen Dickerson
Allen Dickerson (D.C. Cir. No. 54137)
Tyler Martinez (D.C. Cir. No. 54964)
Center for Competitive Politics
124 S. West Street, Suite 201
Alexandria, Virginia 22314
Telephone: 703.894.6800
Facsimile: 703.894.6811
adickerson@campaignfreedom.org

tmartinez@campaignfreedom.org
Counsel for Appellant

30
(Page 30 of Total)



USCA Case #14-5249  Document #1526061 Filed: 12/08/2014 Page 1 of 2
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

INDEPENDENCE INSTITUTE,
Plaintiff,

V. Civil Action No. 14-1500 (CKK)

FEDERAL ELECTION COMMISSION,

Defendant.

ORDER
(October 6, 2014)

For the reasons set forth in the accompanying Memorandum Opinion, it is, this 6th day of
October, 2014, hereby

ORDERED that Plaintiff’s [3] Application for a Three Judge Court is DENIED; and it is
further

ORDERED that Plaintiff’s [5] Motion for Preliminary Injunction is DENIED as MOOT;
and it is further

ORDERED that JUDGMENT is entered for the Defendant; and it is further

ORDERED that this action is dismissed in its entirety.

SO ORDERED.
This is a final, appealable Order.

Is/

COLLEEN KOLLAR-KOTELLY
United States District Judge
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

INDEPENDENCE INSTITUTE,
Plaintiff,

V. Civil Action No. 14-1500 (CKK)

FEDERAL ELECTION COMMISSION,

Defendant.

MEMORANDUM OPINION
(October 6, 2014)

Plaintiff Independence Institute, a Colorado non-profit organization, brought this action
against Defendant Federal Election Commission (“FEC”), seeking declaratory and injunctive
relief declaring that the disclosure provisions of the Bipartisan Campaign Reform Act of 2002
(“BCRA”) are unconstitutional as applied to a specific radio advertisement that Plaintiff plans to
run before the November 4, 2014, federal elections. Presently before the Court are Plaintiff’s
[3] Application for a Three Judge Court and Plaintiff’s [5] Motion for Preliminary Injunction. In
the interest of expediting the resolution of this action, the parties agreed that the Court would
rule on the merits of the Complaint as opposed to the preliminary injunction. Upon consideration

of the pleadings,* the relevant legal authorities, and the record as a whole, the Court DENIES

! Compl., ECF No. [1] (“Compl.”); P.’s Application for a Three Judge Court and Mem. in
Support, ECF No. [3] (“PI.’s App.”); Pl.’s Mot. for Prelim. Inj. and Mem. in Support, ECF

No. [5] (“PIl.’s Mot.”); Joint Stipulation of the Parties and Order of the Court as to the Scope of
Pl.’s Allegations and Claims, ECF No. [13] (*Joint Stip.”); Def. Federal Election Comm’n’s
Opp’n to P1.’s Application for a Three-Judge Court, ECF No. [16] (“Def.’s 3-Judge Opp’n”);
Plaintiff’s Reply Mem. on Application for a Three Judge Court, ECF No. [17] (“PI.’s 3-Judge
Reply”); Def. Federal Election Comm’n’s Mem. of Law in Opp’n to PI.”s Mot. for Prelim. Inj.,
ECF No. [19] (“Def.’s Opp’n”); Brief Amici Curiae of Campaign Legal Center, Democracy 21
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Plaintiff’s motions. Plaintiff’s claims are foreclosed by clear United States Supreme Court
precedent, principally by Citizens United v. Federal Election Commission, 558 U.S. 310 (2010).
See id. at 366-71. Having considered the merits of this dispute, the Court enters JUDGMENT for

Defendant. Accordingly, this action is DISMISSED in its entirety.

I. BACKGROUND

A. Factual and Procedural Background

Independence Institute is a nonprofit corporation that “conducts research and educates
the public on various aspects of public policy—including taxation, education policy, health care,
and justice policy.” Compl. 1 2. Independence Institute plans to produce a radio advertisement
that will ask the current United States senators from Colorado, Mark Udall and Michael Bennet,

to support the Justice Safety Valve Act.? Id. 11 3, 31, 32. Senator Udall is up for reelection on

and Public Citizen, Inc. in Support of Def. and in Opp’n to Pl.’s Mot. for Prelim. Inj., ECF No.
[21] (*Amici Br.”); and PI.’s Reply, ECF No. [22] (“PI.’s Reply”).

In an exercise of its discretion, the Court finds that holding oral argument in this action would
not be of assistance in rendering a decision. See LCVR 7(f). Moreover, holding a hearing would
not be consistent with the Court’s commitment to expediting these proceedings in light of the
timing of the upcoming elections.

2 The verbatim text of the proposed radio advertisement is as follows:
Let the punishment fit the crime.
But for many federal crimes, that’s no longer true.

Unfair laws tie the hands of judges, with huge increases in prison costs that help drive up
the debt.

And for what purpose?
Studies show that these laws don’t cut crime.

In fact, the soaring costs from these laws make it harder to prosecute and lock up violent
felons.

Fortunately, there is a bipartisan bill to help fix the problem — the Justice Safety Valve
Act, bill number S. 619.
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November 4, 2014. Id. 11 31, 41. Plaintiff agrees that its planned advertisement meets BCRA'’s
definition of an “electioneering communication” and that, therefore, the statute requires it to
disclose contributors. Id. § 4; P1.’s Mot. at 4. However, Plaintiff claims that the disclosure
requirement is overbroad as applied to the radio advertisement that it plans to run. Compl.

11 114, 129. In particular, Plaintiff argues that the disclosure requirements of BCRA section 201
are overbroad as applied because the advertisement is genuine issue advocacy rather than express
advocacy or the functional equivalent thereof. See PIl.’s Mot. at 17, 22-23. Plaintiff also
emphasizes that the Independence Institute is organized pursuant to section 501(c)(3) of the
Internal Revenue Code and that the content of the advertisement is not pejorative towards
Senator Udall. Id. at 18, 23. As discussed below, Plaintiff’s arguments are unavailing.

Plaintiff brought this action seeking declaratory and injunctive relief with respect to the
advertisement it plans to run. Plaintiff seeks to have the merits adjudicated by a three-judge
court. Plaintiff also filed a motion for preliminary injunction because the 60-day window before
the November election, during which BCRA'’s requirements apply, had already begun. In the
interest of expediting the resolution of the case, the parties agreed to consolidate briefing on the
preliminary injunction with briefing on the merits, relying initially on Plaintiff’s merits

arguments with respect to the preliminary injunction. Joint Stip. at 1-2. The parties further

It would allow judges to keep the public safe, provide rehabilitation, and deter others
from committing crimes.

Call Senators Michael Bennet and Mark Udall at 202-224-3121. Tell them to support
S. 619, the Justice Safety Valve Act.

Tell them it’s time to let the punishment fit the crime.

Paid for by Independence Institute, 121 dot org. Not authorized by any candidate or
candidate’s committee. Independence Institute is responsible for the content of this
advertising.

Compl. § 35.
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agreed, “in light of Plaintiff Independence Institute’s agreement not to supplement its Motion for
Preliminary Injunction (Docket No. 5) with supplemental substantive briefing or evidence, for
the Court to consider Plaintiff’s Motion for Preliminary Injunction as a Motion for Summary
Judgment and to follow the briefing schedule” previously set by the Court with respect to the
preliminary injunction. Id. The parties also stipulated that “this case presents an as-applied
challenge to 52 U.S.C. § 30104(f)(1)-(2) based upon the content of the Independence Institute’s
intended communication, and not the possibility that its donors will be subject to threats,

harassment, or reprisals.” Id. at 1.

B. Legal Background
1. Statutory Framework

The Bipartisan Campaign Reform Act of 2002, 116 Stat. 81, amended the Federal
Election Campaign Act of 1971 (“FECA”), as well as other statutory provisions. McConnell v.
Fed. Election Comm’n, 540 U.S. 93, 114 (2003), overruled on other grounds by Citizens United,
558 U.S. at 310. In addition to other requirements, BCRA mandates certain disclosures
pertaining to “electioneering communications.” See Citizens United, 558 U.S. at 366. “An
electioneering communication is defined as ‘any broadcast, cable, or satellite communication’
that ‘refers to a clearly identified candidate for Federal office’ and is made within 30 days of a
primary or 60 days of a general election.”® Id. at 321 (quoting 2 U.S.C. § 434(f)(3)(A), now
codified at 52 U.S.C. § 30104(f)(3)(A)).

Pursuant to BCRA section 201, “any person who spends more than $10,000 on

electioneering communications within a calendar year must file a disclosure statement with the

® The definition is further specified by regulation. See Citizens United, 558 U.S. at 321. Plaintiff
does not dispute that the advertisement at issue satisfies the statutory and regulatory criteria. See
Pl.’s Mot. at 3-4.
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FEC.”* Id. at 366. “That statement must identify the person making the expenditure, the amount
of the expenditure, the election to which the communication was directed, and the names of
certain contributors.” Id. The reporting of contributions is limited to “contributors who
contributed an aggregate amount of $1,000 or more.”” 52 U.S.C. § 30104(f)(2)(E), (F). In
McConnell, the Supreme Court upheld section 201’s disclosure provisions against a facial
challenge. See 540 U.S. at 197. But the Supreme Court did not “foreclose possible future
challenges to particular applications of that requirement.” 1d. at 199. In Citizens United, in an as-
applied challenge, the Supreme Court upheld the section 201 disclosure requirement “as applied
to the ads for the movie [Hillary] and to the movie itself.” 558 U.S. at 367.

In addition, BCRA section 203 originally prohibited corporations and unions from
spending general treasury funds to finance electioneering communications, as defined in the
Act.® McConnell, 540 U.S. at 204. After having upheld this provision against a facial challenge
in McConnell, see id. at 209, the Supreme Court invalidated the expenditure prohibition as
related to corporations and unions in Citizens United, see 558 U.S. at 318-19. Even though
section 203 is not at issue in this litigation, it provides the context for the case law that resolves

this dispute.

* For the purposes of BCRA section 201, “persons” includes corporations and labor unions,
including nonprofit corporations like Plaintiff. See McConnell, 540 U.S. at 194-95.

® For funds paid out of a segregated bank account, only contributors to that account must be
disclosed. 52 U.S.C. § 30104(f)(2)(E). For other funds, disclosures are required only for
“contributors who contributed . . . to the person making the disbursement.” 1d. § 30104(f)(2)(F).
Although the parties dispute the ramifications of this distinction, the Court need not address it
further because it is immaterial to the resolution of this action.

® «“Section 203 of BCRA amends FECA § 316(b)(2) to extend this rule [prohibiting the spending
of general treasury funds], which previously applied only to express advocacy, to all
‘electioneering communications.” ” McConnell, 540 U.S. at 204.
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2. Three-Judge Court

Pursuant to BCRA section 403(a)(3), “any action [] brought for declaratory or injunctive
relief to challenge the constitutionality of any provision of [the] Act . . . shall be heard by a 3-
judge court,” in accordance with 28 U.S.C. § 2284. 52 U.S.C. 30110 note. The statute leaves the
district judge with “the vexing initial determination of whether an action is required to be heard
and determined by a three-judge court.” Feinberg v. Federal Deposit Ins. Corp., 522 F.2d 1335,
1338 (D.C. Cir. 1975) (construing 28 U.S.C. § 2284). “A single district judge need not request
that a three-judge court be convened if a case raises no substantial claim or justiciable
controversy. . . . Constitutional claims may be regarded as insubstantial if they are ‘obviously
without merit,” or if their *‘unsoundness so clearly results from the previous decisions of (the
Supreme Court) as to foreclose the subject and leave no room for the inference that the question
sought to be raised can be the subject of controversy.” ” Id. at 1338-39 (citations omitted). See
Schonberg v. Fed. Election Comm’n, 792 F. Supp. 2d 14, 17 (D.D.C. 2011) (applying the D.C.
Circuit’s interpretation of section 2284 in Feinberg to BCRA § 403(a)). The Court concludes that
Plaintiff’s challenge is “clearly foreclosed by Supreme Court precedent.” Rufer v. Fed. Election
Comm’n, --- F. Supp. 2d ---, Nos. 14-cv-837, 14-cv-853, 2014 WL 4076053, at * 1 (D.D.C. Aug. 19,
2014). Accordingly, based on the reasoning and conclusions stated in this opinion, the Court denies

the application for a three-judge court and resolves the merits of this dispute today.

I1. DISCUSSION

This dispute can be distilled to the application of the Supreme Court’s clear instructions
in Citizens United: in no uncertain terms, the Supreme Court rejected the attempt to limit
BCRA’s disclosure requirements to express advocacy and its functional equivalent. See 558 U.S.
at 369. Plaintiff in this case seeks the same relief that has already been foreclosed by Citizens

United. Plaintiff’s efforts to distinguish this challenge from that in Citizens United are futile.

6
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Moreover, it is clear that the additional precedent that Plaintiff attempts to enlist provides no

more assistance to it than does Citizens United. Accordingly, Plaintiff’s arguments lack merit.

A. Citizens United

In Citizens United, in a section that eight justices joined, the Supreme Court concluded
that there was no constitutional defect in applying the disclosure requirements of BCRA
section 201 to specific electioneering communications that were neither express advocacy nor
the functional equivalent thereof.’ Citizens United, 558 U.S. at 367-69. The Supreme Court used
clear language without any explicit or implicit constraints:

As a final point, Citizens United claims that, in any event, the disclosure

requirements in § 201 must be confined to speech that is the functional equivalent

of express advocacy. The principal opinion in [Federal Election Commission v.

Wisconsin Right to Life, Inc., 551 U.S. 449 (2007),] limited 2 U.S.C. § 441b’s

restrictions on independent expenditures to express advocacy and its functional

equivalent. Citizens United seeks to import a similar distinction into BCRA’s
disclosure requirements. We reject this contention.

Id. at 368-69 (citation omitted) (emphasis added). Despite this unambiguous language, Plaintiff
attempts to argue that Citizens United does not determine the outcome of this case. Plaintiff first
argues that this language was dicta and therefore not binding on this Court. Plaintiff next argues
that, even if this language is binding, it does not govern the outcome of this challenge because
Citizens United was an as-applied challenge addressing materially different facts. Specifically,
Plaintiff offers what amounts to three distinctions: (i) that it is a 501(c)(3) organization while
Citizens United is a 501(c)(4) organization; (ii) that its advertisement is not the functional

equivalent of express advocacy while the ads in Citizens United, in Plaintiff’s estimation, were

7« <[A] court should find that [a communication] is the functional equivalent of express

advocacy only if [it] is susceptible of no reasonable interpretation other than as an appeal to vote
for or against a specific candidate.” ” Citizens United, 558 U.S. at 324-325 (quoting Fed.
Election Comm’n v. Wisconsin Right to Life, Inc., 551 U.S. 559, 469-70 (2007)) (alterations in
original).
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the equivalent of express advocacy; and (iii) that its advertisement has no positive or negative
references to a candidate while the advertisement in Citizens United referred to a candidate
pejoratively. None of these distinctions have the effect Plaintiff desires, and Citizens United still

governs this matter. The Court addresses these arguments in turn.

1. Citizens United as Binding Precedent

With respect to the argument that Citizens United’s discussion of disclosures is not
binding, Plaintiff relies heavily on one opinion from the Seventh Circuit Court of Appeals,
Wisconsin Right to Life, Inc. v. Barland, 751 F.3d 804 (7th Cir. 2014), which states that Citizen
United’s discussion of disclosures was dicta.® See PI. Mot. at 15; PI. 3-Judge Reply at 2-3 (citing
Barland, 751 F.3d at 836). In Barland, the Seventh Circuit panel notes, referring to the Supreme
Court, that “the Court declined to apply the express-advocacy limitation to the federal disclosure
and disclaimer requirements for electioneering communications” and concludes that “[t]his was
dicta.” 751 F.3d at 836.

But in the same opinion, the Seventh Circuit panel ultimately concludes that the
discussion of disclosures in Citizens United is binding with respect to BCRA section 201.
Immediately after the statement that the relevant portion of Citizens United was dicta, the court
in Barland states that “the Supreme Court’s dicta must be respected, and on the strength of this
part of Citizens United, we said in [Center for Individual Freedom v.] Madigan that the
‘distinction between express advocacy and issue discussion does not apply in the disclosure
context.” ” 1d. (quoting Center for Individual Freedom v. Madigan, 697 F.3d 464, 484 (7th Cir.

2012)). Notwithstanding its comment regarding dicta, the Seventh Circuit panel agrees that, as a

® Plaintiff appears to have abandoned this argument in its Reply, focusing instead on showing
that Citizens United is “distinct” from the facts of this case. Pl.’s Reply at 9; see id. at 9-17.
Nonetheless, this opinion addresses both arguments for the sake of completeness.
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result of the Supreme Court’s discussion of disclosures in Citizens United, the express-advocacy
limitation does not apply to the disclosure system established by BCRA.® See id.

Moreover, Barland’s categorization of the discussion of disclosures in Citizens United as
dicta is based upon a misunderstanding. That categorization relies on the Seventh Circuit panel’s
finding that the “[Supreme] Court had already concluded that Hillary and the ads promoting it
were the equivalent of express advocacy.” Id. (emphasis added). But this statement is not
supported by the Supreme Court’s own language as it relates to the Hillary advertisements.
Although the Citizens United Court had determined that Hillary: The Movie was “equivalent to
express advocacy,” Citizens United, 558 U.S. at 325, the Court had made no such determination
with respect to the Hillary advertisements. Plaintiff does not even attempt to indicate where in

Citizens United the Supreme Court held that the advertisements were the functional equivalent of

% After opining that Citizen United’s discussion of disclosures was dicta, the Seventh Circuit
panel contrasted the disclosure regime in BCRA section 201 with the state disclosure scheme
that it was considering in Barland:

This aspect of Citizens United must be understood in proper context. The Court’s
language relaxing the express-advocacy limitation applies only to the specifics of
the disclosure requirement at issue there. The Court was addressing the onetime,
event-driven disclosure rule for federal electioneering communications, a far more
modest disclosure requirement than the comprehensive, continuous reporting
regime imposed on federal PACs, or even the less burdensome disclosure rule for
independent expenditures. When the Court said that “disclosure is a less restrictive
alternative to more comprehensive regulations of speech,” Citizens United, 558
U.S. at 369, it was talking about the disclosure requirement for electioneering
communications. In that specific context, the Court declined to apply the express-
advocacy limiting principle. But nothing in Citizens United suggests that the
Court was tossing out the express-advocacy limitation for all disclosure systems,
no matter how burdensome.

Barland, 751 F.3d at 836 (citations omitted). Accordingly, the Seventh Circuit agrees that the
“express-advocacy limitation” does not apply to the disclosure provisions challenged in this
action.
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express advocacy.™ See PI.’s Reply at 10. Given that the Supreme Court did not determine that
the Hillary advertisements were the equivalent of express advocacy, its refusal to import the
express advocacy limitation to the disclosure context was not dicta but a holding—a holding that
ultimately encompasses the facts in this case.

Indeed, numerous other Circuit courts beyond the Seventh Circuit have determined that
Citizens United’s language forecloses the suggestion that disclosure requirements must be
limited to express advocacy and its functional equivalent. See, e.g., Nat’l Org. for Marriage v.
McKee, 649 F.3d 34, 54-55 (1st Cir. 2011) (“We find it reasonably clear, in light of Citizens
United, that the distinction between issue discussion and express advocacy has no place in First
Amendment review of these sorts of disclosure-oriented laws.); Vermont Right to Life Comm.,
Inc. v. Sorrell, 758 F.3d 118, 132 (2d Cir. 2014) (“Citizens United removed any lingering
uncertainty concerning the reach of constitutional limitations in this context. In Citizens United,
the Supreme Court expressly rejected the ‘contention that the disclosure requirements must be
limited to speech that is the functional equivalent of express advocacy,” because disclosure is a
less restrictive strategy for deterring corruption and informing the electorate.” (quoting Citizens
United, 558 U.S. at 369) (citation and footnotes omitted)); Human Life of Wash. Inc. v.
Brumsickle, 624 F.3d 990, 1016 (9th Cir. 2010) (“Given the Court’s analysis in Citizens United,
and its holding that the government may impose disclosure requirements on speech, the position
that disclosure requirements cannot constitutionally reach issue advocacy is unsupportable.”)

(emphasis added). By contrast, Plaintiff can point to no Court of Appeals decision that has

19 Even in the face of the assertions by Defendant and by amici that the Supreme Court opinion
does not support such a conclusion, Plaintiff simply relies on the fact that the Seventh Circuit
panel had erroneously conflated the movie and the advertisements in its analysis. See PIl.’s Reply
at 10 (quoting Barland, 751 F.3d at 823). This Court cannot rely on a decision in the Seventh
Circuit when the Supreme Court’s own language contradicts the conclusion.

10
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reached a contrary conclusion, including the Seventh Circuit.'* Therefore, the Supreme Court’s
conclusion in Citizens United with respect to disclosures under BCRA section 201 is binding

precedent.

2. Tax Status Is Immaterial

Independence Institute next argues that its status as a section 501(c)(3) organization
under the Internal Revenue Code, whereas Citizens United is a section 501(c)(4) organization,
requires a different result from Citizens United. But this is a distinction without a difference.
Most importantly, nothing in Citizens United’s discussion of disclosures of contributions cabins
the Supreme Court’s holding to certain types of organizations. See Citizens United 558 U.S. at
367-70. Insofar as Plaintiff argues that the election disclosure requirements ought to be different
for section 501(c)(3) organizations and section 501(c)(4) organizations because the tax code
differentiates among them with respect to disclosures, this argument has no basis. Neither type of
nonprofit organization is obligated by federal tax law to disclose donor information. See 26
U.S.C. § 6104(d)(3)(A); Amici Br. at 22-23.

Plaintiff also points to the Supreme Court’s statement that “Citizens United has been
disclosing its donors for years” while the Independence Institute has not. Pl.’s Mot. at 18.
However, the purpose of the Supreme Court’s statement was only to note that Citizens United
had “identified no instance of harassment or retaliation” in its years of disclosing donors, thus
defeating the argument that it could not be mandated to disclose because of *“a reasonable

probability that the group’s members would face threats, harassment, or reprisals if their names

1 plaintiff attempts to show that the cases from other circuits on which Defendant relies are
distinguishable from the facts in this as-applied challenge. See PI.’s Reply at 13-15. But, putting
aside the merits of Plaintiff’s attempt to distinguish these cases, Plaintiff does not address the
fact that these opinions treat the Supreme Court’s clear conclusion with respect to disclosures as
binding.

11
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were disclosed.” Citizens United, 558 U.S. at 370 (citing McConnell, 540 U.S. at 198). However,
such a probability is not an issue in this action because the parties have stipulated to that effect.
Joint Stip. at 1. Accordingly, the Supreme Court’s statement that Citizens United had been
disclosing donors for years does not suggest a different outcome for the Independence Institute.
Ultimately, Plaintiff’s effort to draw a line between different types of nonprofit
organizations is not supported by any citation to authority that such a distinction would be
required by the First Amendment. There is no reason to conclude that Citizens United’s clear
refusal to import the express advocacy-issue advocacy distinction into the disclosure context

should be limited to advocacy by certain types of nonprofit organizations.*?

3. Categorization of Advertisements as Express Advocacy or Issue Advocacy Is
Immaterial

Plaintiff next argues that “Citizens United is distinct because it contemplated
advertisements which could be fairly characterized as the functional equivalent of express
advocacy.” Pl.’s Reply at 9. Even aside from the merits of this characterization of the
advertisement in Citizens United, this argument cannot prevail. When considering Citizens
United’s advertisements, the Supreme Court refused to draw a line between express advocacy
and issue advocacy in the BCRA disclosure context. Citizens United, 558 U.S. at 368-69. In

plain language, the Supreme Court stated that whether an electioneering communication is

12 plaintiff is correct that the Federal Election Commission had promulgated a regulation in 2003
that exempted 501(c)(3) organizations from the disclosure requirements in section 201. Shays v.
Fed. Election Comm’n, 337 F. Supp. 2d 28, 38, 125 (D.D.C. 2004), aff’d 414 F.3d 76 (D.C. Cir.
2005). Plaintiff is also correct that this regulation failed review pursuant to the Administrative
Procedure Act because the agency “failed to conduct a ‘reasoned analysis’ ” as required. Id. at
127. But the Court’s conclusion in Shays does not support the assumption that Citizens United’s
holding was implicitly limited to certain types of organizations. See id. at 128 (finding fault with
the FEC’s failure to consider potential problems that might emerge by effectively delegating the
enforcement of election law to the IRS). See also Amici Br. at 11-13.

12
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express advocacy or issue advocacy does not determine whether BCRA'’s disclosure requirement
can be lawfully applied. Accordingly, even if it were clear that the advertisements in Citizens
United were express advocacy and the one in this case were issue advocacy, the Supreme Court’s
holding in Citizens United would nonetheless resolve this dispute.*®

In an attempt to counter Defendant’s argument that the advertisements at issue in Citizens
United were not, in fact, express advocacy, Plaintiff adopts another approach. Plaintiff looks to
Citizens United’s reference to the Hillary advertisements as advocating a commercial
transaction, in other words watching Hillary: The Movie. Pl.’s Reply at 11-12. Plaintiff argues
that, if anything, this reference suggests that the Hillary advertisements deserved the reduced
First Amendment protections afforded commercial speech. See id. This reference cannot be
excised from its context. Responding to an argument that “an informational interest” did not
apply to the Hillary advertisements, the Supreme Court concluded: “Even if the ads only pertain
to a commercial transaction, the public has an interest in knowing who is speaking about a
candidate shortly before an election. Because the informational interest alone is sufficient to
justify application of § 201 to these ads, it is not necessary to consider the Government’s other
asserted interests.” Citizens United, 558 U.S. at 369. In other words, even though the
advertisement encourages someone to watch the movie rather than vote for a candidate, the
public interest still supports disclosure of “who is speaking about a candidate.” In no sense does

this language imply that the Supreme Court determined that this speech deserved only the lesser

13 Moreover, the Court doubts that the advertisements in Citizens United could satisfy the strict
standard for being considered the functional equivalent of express advocacy. See Citizens United,
558 U.S. at 324-25 (“[A] court should find that [a communication] is the functional equivalent of
express advocacy only if [it] is susceptible of no reasonable interpretation other than as an appeal
to vote for or against a specific candidate.” (quoting Fed. Election Comm’n v. Wisconsin Right to
Life, Inc., 551 U.S. 449, 469-70 (2007)) (alterations in original)).
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First Amendment protections of commercial speech, “that is, expression related solely to the
economic interests of the speaker and its audience.” Cent. Hudson Gas & Elec. Corp. v. Pub.
Serv. Comm’n of New York, 447 U.S. 557, 561 (1980). In any event, with respect to Plaintiff’s
attempt to distinguish its advertisement from that of Citizens United, the reference to a
commercial transaction does not alter the Supreme Court’s clear conclusion: whether speech is
express advocacy or issue advocacy does not affect the lawful applicability of BCRA’s

disclosure requirements.

4. “Pejorative” Tone of the Hillary Advertisements Is Immaterial

Plaintiff next argues that Citizens United’s clear conclusion with respect to BCRA’s
disclosure requirements ought to be limited to advertisements like the ones before the Supreme
Court in that case, which spoke “pejoratively” about a candidate, rather than “genuine issue
speech,” as Plaintiff characterizes its proposed ad. See Pl.’s Reply at 14, 15-16. The Court does
not disagree that the Hillary advertisements could be considered critical of then-candidate
Hillary Clinton, while the advertisement in this action, on its face, says nothing positive or
negative about a candidate for Federal office. But this is a distinction without a difference.
Notwithstanding Citizen United’s two references to the advertisements as pejorative, the
language in Citizens United does not suggest that the pejorative nature of the advertisements in
any way was important to the conclusion with respect to disclosures. The disclosures holding is
neither explicitly nor implicitly limited to certain types of advertisements. See Citizens United,

558 U.S. at 368-69 (“Citizens United seeks to import a similar distinction into the BCRA’s

14
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disclosure requirements. We reject this contention.”). Examining the two references in context
confirms that the disclosure discussion is not limited by those references.**

In introducing the factual background of the case, the Supreme Court, within the first
pages of the opinion, describes the advertisements: “Each ad includes a short (and, in our view,
pejorative) statement about Senator Clinton, followed by the name of the movie and the movie’s
Website address.” Id. at 320. This reference is separated from the discussion of the disclosure
requirements by approximately 47 pages of the United States Reports, and nothing in either
portion of the opinion suggests that the former reference is imported into the latter discussion.
Moreover, the parenthetical phrasing of that reference suggests an aside rather than a core
element of the Supreme Court’s legal analysis.

When the Supreme Court turns to its analysis of the disclosure and disclaimer
requirements, it describes the advertisements factually once again: “The ads fall within BCRA’s
definition of an “electioneering communication’: They referred to then-Senator Clinton by name
shortly before a primary and contained pejorative references to her candidacy.” Id. at 368. In
fact, the quoted language pertains to the discussion of BCRA section 311’s disclaimer
requirements, not section 201’s disclosure requirements. Even though the discussions of section
311 and section 201 are located in the very same section of the opinion, the text of the opinion
does not even hint that the Supreme Court meant to limit the disclosures holding by the adjective
“pejorative.”

Moreover, Plaintiff’s claim that “Justice Kennedy use[d] the word ‘pejorative’ in every

instance in which the Court discusses the ads for Hillary: The Movie,” Pl.’s Reply at 15, does not

4 Notwithstanding Plaintiff’s assertion to the contrary, see PI.’s Mot. at 16, these two references
also do not suggest that the Citizens United Court considered the Hillary ads to be the functional
equivalent of express advocacy.

15
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withstand scrutiny. Variations on the word “advertisement” show up in Justice Anthony
Kennedy’s opinion well over twenty times. Only the two times discussed in this section does he
use the word pejorative. In sum, while the Hillary advertisements may very well have been
pejorative in a way that Plaintiff’s advertisement is not, there is nothing in Citizens United
limiting the disclosures holding to electioneering communications that are pejorative (or,

alternatively, complimentary) on their face.

B. Alternative precedent

Arguing that Citizens United does not determine the outcome of this case, Plaintiff relies
on alternative Supreme Court precedent to assert that the application of BCRA section 201’s
disclosure requirements to its advertisement is unconstitutional. In particular, Plaintiff cites to
Buckley v. Valeo, 424 U.S. 1 (1976), and Federal Election Commission v. Wisconsin Right to
Life, Inc. (“WRTL 11”), 551 U.S. 449 (2007), both decided prior to Citizens United, to argue that
section 201’s disclosure requirements may be applied constitutionally only to communications
that contain express advocacy, or its functional equivalent. In fact, those cases do not indicate
that result. Because Citizens United does foreclose Plaintiff’s claim, the other cases Plaintiff cites
are at best background. Even so, examining them reinforces the conclusion that they do not

suggest a different outcome from Citizens United.

1. Buckley v. Valeo
Plaintiff primarily relies on Buckley v. Valeo, 424 U.S. 1 (1976), which resolved a facial

challenge to the Federal Election Campaign Act (“FECA”), to argue that, in the absence of
Citizens United, Buckley’s distinction between express advocacy and issue advocacy resurfaces
in the context of the disclosure requirements of BCRA section 201. See Pl.’s Mot. at 10.

However, that dichotomy emerged only as part of the Buckley Court’s analysis of a particular

16
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statute, FECA (BCRA'’s predecessor), that is distinguishable from BCRA. Furthermore, the state
interests in favor of disclosure that were highlighted in Buckley, in fact, support the disclosure
requirements challenged in this case.

In upholding BCRAs disclosure requirements against a facial challenge,*> McConnell
explains why Plaintiff’s reliance on Buckley is unavailing. See 540 U.S. at 196. First, contrary to
Plaintiff’s contention, Buckley actually supports BCRA'’s disclosure requirements. The
McConnell Court emphasized that

the important state interests that prompted the Buckley Court to uphold FECA’s

disclosure requirements—providing the electorate with information, deterring

actual corruption and avoiding any appearance thereof, and gathering the data

necessary to enforce more substantive electioneering restrictions—apply in full to

BCRA. Accordingly, Buckley amply supports application of FECA § 304’s
disclosure requirements to the entire range of ‘electioneering communications.

Id. (emphasis added). This language prevents Plaintiff from wielding Buckley as a sword against
BCRA’s disclosure requirements. McConnell’s status as a facial challenge is not to the contrary:
the Supreme Court’s understanding of the relevant case law, on which it relied in upholding the
statute against that facial challenge, is unambiguous and directly contradicts Plaintiff’s argument.

Second, McConnell explains that Buckley did not introduce a division between express
advocacy and issue advocacy as a constitutional matter, as Plaintiff suggests:

[A] plain reading of Buckley makes clear that the express advocacy limitation, in

both the expenditure and the disclosure contexts, was the product of statutory

interpretation rather than a constitutional command. In narrowly reading the
FECA provisions in Buckley to avoid problems of vagueness and overbreadth, we

15 McConnell forthrightly “rejected the notion that the First Amendment requires Congress to
treat so-called issue advocacy differently from express advocacy.” Id. at 194. The Court need not
determine the effective scope of this language—given that McConnell rejected a facial challenge
but did “not foreclose possible future challenges to particular applications of that requirement”—
because Citizens United came to the same conclusion in an as-applied challenge that
encompasses the action before the Court now. McConnell, 540 U.S. at 199.

17
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nowhere suggested that a statute that was neither vague nor overbroad would be
required to toe the same express advocacy line.

Id. at 191-92. Buckley’s division between express advocacy and issue advocacy emerged from
the Supreme Court’s reading of a particular statute—one notably different from BCRA—in order
to avoid constitutional defects with the statute. McConnell further explains how the Buckley
Court derived the express advocacy test and applied it to the FECA disclosures requirements,
demonstrating that the Supreme Court did not fashion the test as a general constitutional rule:

In Buckley, we began by examining then-18 U.S.C. § 608(e)(1) (1970 ed., Supp.
IV), which restricted expenditures * ‘relative to a clearly identified candidate,” ”
and we found that the phrase “ ‘relative to’ ” was impermissibly vague. We
concluded that the vagueness deficiencies could “be avoided only by reading

8 608(e)(1) as limited to communications that include explicit words of advocacy
of election or defeat of a candidate.” We provided examples of words of express
advocacy, such as “ “vote for,” “elect,” “support,” . . . “defeat,” [and] ‘reject,” , and
those examples eventually gave rise to what is now known as the “magic words”
requirement.

We then considered FECA’s disclosure provisions, . . ., which defined

“ ‘expenditur[e]” ” to include the use of money or other assets “ “for the purpose
of ... influencing’ ” a federal election. Finding that the “ambiguity of this phrase”
posed “constitutional problems,” we noted our “obligation to construe the statute,
if that can be done consistent with the legislature’s purpose, to avoid the shoals of
vagueness.” “To insure that the reach” of the disclosure requirement was “not
impermissibly broad, we construe[d] ‘expenditure’ for purposes of that section in
the same way we construed the terms of § 608(e)—to reach only funds used for
communications that expressly advocate the election or defeat of a clearly
identified candidate.”

McConnell, 540 U.S. at 190-91 (quoting Buckley, 424 U.S. at 40-44, 77-78, 80) (citations
omitted) (alterations in original). The line Buckley drew emerged from the particular statute the
Supreme Court was considering—a statute that suffered from serious vagueness problems, unlike
BCRA—not from a general constitutional command.

Plaintiff cites the caveat in McConnell’s conclusion that the express advocacy line was
the product of statutory construction, see id. at 192 (“*[W]e nowhere suggested that a statute that
was neither vague nor overbroad would be required to toe the same express advocacy line”), to
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argue that this is such a case that would require the statutory construction “to toe the same
express advocacy line.” Pl.’s Reply at 7-8. While Plaintiff does not claim that BCRA presents the
vagueness problems addressed with respect to FECA, see id. at 6, Plaintiff asserts that BCRA’s
disclosure requirements are overbroad, arguing that this opens the door to importing Buckley’s
statutory construction to the section 201 disclosure requirements, id. at 7. However, implicit in
the caveat to which Plaintiff cites is that BCRA is not such a vague or overbroad statute. See
McConnell, 551 U.S. at 191-92. Indeed, McConnell resolved the overbreadth question with
regard to BCRA section 201 over ten years ago. See 540 U.S. at 190-94; cf. WRTL II, 551 U.S. at
476 n.8 (“[1]n deciding this as-applied challenge, we have no occasion to revisit McConnell’s
conclusion that the statute is not facially overbroad.”) The caveat on which Plaintiff relies falls
away, leaving Buckley’s statutory construction inapplicable to BCRA.*® Accordingly, Plaintiff
cannot rely on Buckley to argue that the Constitution requires limiting disclosures under BCRA
section 201 to express advocacy and its functional equivalent.

In addition, Plaintiff cites Buckley to show that disclosure requirements are subjected to
exacting scrutiny. See PI.’s Reply at 2. This proposition is unremarkable, and, indeed, this is the
standard that Citizens United applied. See Citizens United, 558 U.S. at 366-67 (quoting Buckley,

424 U.S. at 64, 66) (“The Court has subjected these requirements to ‘exacting scrutiny,” which

18 Insofar as Plaintiff is trying to assert that the disclosure requirements are “overbroad” as
applied to its advertisement, Compl. § 129, as opposed to merely unconstitutional in these
particular circumstances, Plaintiff is conflating as-applied challenges and facial challenges.
Overbreadth, as McConnell uses it, is fundamentally a facial claim. See New York v. Ferber, 458
U.S. 747, 769 (1982) (“The scope of the First Amendment overbreadth doctrine, like most
exceptions to established principles, must be carefully tied to the circumstances in which facial
invalidation of a statute is truly warranted.”); Osborne v. Ohio, 495 U.S. 103, 112 (1990) (“[W]e
have repeatedly emphasized that where a statute regulates expressive conduct, the scope of the
statute does not render it unconstitutional unless its overbreadth is not only ‘real, but substantial
as well, judged in relation to the statute's plainly legitimate sweep.” ”’); Erwin Chemerinsky,
Constitutional Law: Principles and Policies 8 11.2.2. (4th ed. 2011).

19

(Page 52 of Total)



Case 1:14-cv-01500-CKK Document 24 Filed 10/06/14 Page 20 of 22
USCA Case #14-5249  Document #1526061 Filed: 12/08/2014  Page 21 of 23

requires a ‘substantial relation” between the disclosure requirement and a ‘sufficiently important’
governmental interest.”); see also id. at 369. Accordingly, applying this unremarkable
proposition yields the same outcome as in Citizens United: BCRA section 201’s disclosure
requirements satisfy the requirements of exacting scrutiny.

In sum, Buckley does not support the result that Plaintiff seeks. First, the state interests
discussed by Buckley supporting disclosures in the context of FECA also support disclosures in
the context of BCRA. Second, Buckley’s introduction of the express advocacy test was limited to
the predecessor statute before the Supreme Court at the time. And, third, while Buckley does
stand for the requirement that exacting scrutiny must be applied to disclosure requirements,
Citizens United applied exactly that standard—uwith a result that contradicts what Plaintiff is

seeking in this case.*’

2. Federal Election Commission v. Wisconsin Right to Life, Inc. (WRTL I1)

Four years after McConnell, the Supreme Court considered an as-applied challenge to
BCRA section 203, which barred corporations from expenditures on electioneering
communications, in WRTL IlI. 551 U.S. at 455-56. The Supreme Court concluded that “the
interests held to justify restricting corporate campaign speech or its functional equivalent do not
justify restricting issue advocacy,” and concluded that the expenditure bar in BCRA section 203

was unconstitutional as applied to the advertisements at issue in that action. Id. at 457. While

17 plaintiff also relies on the D.C. Circuit en banc court’s analysis in Buckley, specifically its
holding regarding a provision that was not appealed to the Supreme Court. See Pl.’s Mot. at 18-
20 (citing Buckley v. Valeo, 519 F.2d 821 (D.C. Cir. 1975) (en banc), aff’d in part, rev’d in part,
424 U.S. 1 (1976). In particular, Plaintiff cites to the D.C. Circuit’s discussion of a provision of
FECA requiring certain individuals to file reports as if they were political committees. See id. at
18-19 (citing Buckley, 519 F.2d at 869-70). That provision bears no resemblance to the
disclosure requirements in BCRA section 201 and sheds no light on the Court’s consideration of
them. Moreover, insofar as the en banc opinion is at odds with subsequent Supreme Court
precedent, including Citizens United, the en banc opinion is superseded by that later precedent.

20
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Plaintiff cites WRTL Il “as strong authority for the continued vitality of Buckley’s separation of
issue speech from express advocacy,” Pl.’s Mot. at 14, WRTL Il does not suggest that distinction
is relevant with respect to disclosures—regardless of the asserted vitality of that distinction with
respect to expenditures.

Plaintiff’s attempt to apply the reasoning of WRTL 1l to disclosure requirements fails.
WRTL Il was an as-applied challenge to the regulation of expenditures pursuant to BCRA
section 203 while only the disclosure requirements in section 201 are challenged in this action.
Plaintiff acknowledges as much. See id.; Pl.’s Reply at 5. Indeed, the Plaintiff’s argument with
respect to WRTL Il is precisely the argument rejected in Citizens United. See Citizens United,
558 U.S. at 368-69 (“The principal opinion in WRTL [I1] limited 2 U.S.C. § 441b’s restrictions
on independent expenditures to express advocacy and its functional equivalent. Citizens United
seeks to import a similar distinction into BCRA’s disclosure requirements. We reject this
contention.”). As explained above, Citizens United is binding, and it forecloses the application of
the restrictions applied in WRTL 11 to this case. In sum, WRTL Il provides no authority to support
importing the express advocacy (or functional equivalent) test to the disclosure requirements of

BCRA section 201.

IV. CONCLUSION

Plaintiff’s claim is squarely foreclosed by Citizens United, in which the Supreme Court
refused to import the distinction between express advocacy and its functional equivalent and
issue advocacy to the disclosure requirements of BCRA section 201. In all relevant ways, the
advertisement that Independence Institutes proposes to run is similar to the Hillary
advertisements considered by the Supreme Court in Citizens United. That Independence Institute

IS subject to section 501(c)(3) of the tax code, while Citizens United is subject to

21

(Page 54 of Total)



Case 1:14-cv-01500-CKK Document 24 Filed 10/06/14 Page 22 of 22
USCA Case #14-5249  Document #1526061 Filed: 12/08/2014  Page 23 of 23

section 501(c)(4), does not provide a basis for a different result. Neither does the fact that the
Hillary advertisements were arguably pejorative while Plaintiff’s advertisement is, on its face,
neither complimentary nor pejorative with respect to any candidate. Just as Citizens United’s as-
applied challenge to the disclosure requirements of section 201 failed, so too does Plaintiff’s as-
applied challenge to those same disclosure requirements. Moreover, the other precedent that
Plaintiff seeks to enlist in its cause is either inapposite or, upon examination, actually supportive
of the application of the disclosure requirements of BCRA in these circumstances.

For the foregoing reasons, Plaintiff’s [3] Application for a Three Judge Court is
DENIED. Pursuant to the parties’ agreement to consolidate briefing on the merits with the
preliminary injunction briefing, the Court enters JUDGMENT in favor of Defendant.*®
Therefore, Plaintiff’s [5] Motion for Preliminary Injunction is MOOT. This action is

DISMISSED in its entirety. An appropriate Order accompanies this Memorandum Opinion.

Dated: October 6, 2014

Is/
COLLEEN KOLLAR-KOTELLY
United States District Judge

18 Even without either a formal cross-motion for summary judgment by Defendant, the Court can
award judgment to Defendant. See Henok v. Chase Home Fin., LLC, 922 F. Supp. 2d 110, 117
(D.D.C. 2013) aff’d in part sub nom. Henok v. JPMorgan Chase Bank, N.A., 13-7036, 2013 WL
4711675 (D.C. Cir. Aug. 2, 2013); 10A Charles Alan Wright et al., Federal Practice &
Procedure § 2720 (3d ed. 1998) (“The grant of judgment for the nonmoving party clearly is
proper if both sides agree that there are no material fact issues and join in the request that the
case be decided, for the moving or the nonmoving side, on the basis of a motion for judgment
made by only one of them.); Fed. R. Civ. P. 56(f) (“After giving notice and a reasonable time to
respond, the court may (1) grant summary judgment for a nonmovant”). The parties agreed that
the Court would adjudicate this case on the merits without the submission of additional evidence,
and there are no disputes as to material facts. Joint Stip. at 1-2. In addition, even without a formal
motion, Defendant has requested that the Court award judgment to it. See Def.’s Opp’n at 2.
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

CHRISTOPHER VAN HOLLEN, Jr.,
Plaintiff,

V. Civil Action No. 11-0766 (ABJ)

FEDERAL ELECTION COMMISSION,

Defendant.

S N N N N N N N N N N

MEMORANDUM OPINION

This case originated in 2011 when plaintiff Chris Van Hollen, Jr. — a member of the U.S.
House of Representatives from the 8th Congressional District of the State of Maryland — filed a
complaint challenging the authority of the Federal Election Commission to promulgate 11 C.F.R.
8 104.20(c)(9), which narrowed the disclosure requirements set forth in the Bipartisan Campaign
Reform Act (“BCRA”), 52 U.S.C. § 30104(f)(d)(E)—-(F) (2012),' for corporations and labor
organizations that fund electioneering communications. Compl. {1 1, 9 [Dkt. # 1]. Applying the
framework set forth in Chevron U.S.A. Inc. v. Natural Res. Def. Council, Inc., 467 U.S. 837
(1984), the Court found that the Commission had exceeded its authority, particularly because the
problem it was trying to remedy was not — even as the agency characterized its task — to interpret
an ambiguity in the statute, but rather, to address a problem not contemplated by the statute that
was ostensibly created by the Supreme Court’s decisions in FEC v. Wisconsin Right to Life, Inc.

(“WRTL I1”), 551 U.S. 449 (2007), and Citizens United v. FEC, 588 U.S. 310 (2010). The Court

1 At the time this case was filed, the BCRA was codified in Title 2 of the United States
Code, at 2 U.S.C. § 434. It has since been transferred to Title 52, at 52 U.S.C. § 30104.
Accordingly, the Court cites to the statute in this opinion as it now appears in Title 52 of the
United States Code.
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struck down 11 C.F.R. 8 104.20(c)(9) at the first level of the Chevron analysis, and it did not
then proceed to the second level of the Chevron test.? See Van Hollen v. FEC, 851 F. Supp. 2d
69, 89 (D.D.C.), rev’d sub nom. Ctr. for Individual Freedom v. Van Hollen, 694 F.3d 108 (D.C.
Cir. 2012).

The FEC did not appeal the decision. But the intervenor-defendants, the Center for
Individual Freedom (“CFIF”) and the Hispanic Leadership Fund (“*HLF”) did, and the United
States Court of Appeals for the District of Columbia Circuit held that the case should not have
been decided at the first Chevron step. The Circuit Court found the BCRA’s disclosure
provisions to be ambiguous, “especially when viewed in the light of the Supreme Court’s
decisions” in Citizens United and WRTL Il, and it remanded the case for consideration of the
regulation at Chevron step two. Van Hollen, 694 F.3d at 110, 112.

The Court now concludes that the promulgation of 11 C.F.R. § 104.20(c)(9) was
arbitrary, capricious, and contrary to law and that the regulation is an unreasonable interpretation
of the BCRA for several reasons. First, the Commission initiated the rulemaking process for the
stated purpose of responding to the decision in WRTL I, but nothing the Supreme Court did in
that case provides a basis for narrowing the disclosure rules enacted by Congress. WRTL Il dealt
solely with the question of whether the statutory ban on corporate and labor organization funding
of electioneering communications could withstand an as-applied constitutional challenge. And
in answering that question, the Court did not find any need to address the BCRA’s disclosure

requirements.

2 Chevron instructs the reviewing court to consider first “whether Congress has directly
spoken to the precise question at issue,” and if so, “the court, as well as the agency, must give
effect to the unambiguously expressed intent of Congress.” 467 U.S. at 842-43.

2
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Second, there is little or nothing in the administrative record that would support the
Commission’s decision to introduce a limitation into the broad disclosure rules in the BCRA.
Neither the petition for rulemaking nor the original notice of proposed rulemaking proposed
altering the disclosure requirements for corporations and labor unions. None of the commenters
asked the agency to amend the disclosure rules to include a purpose requirement, and the
Commission did not incorporate the purpose requirement in the new rule until after the notice
and comment period and the hearing had been concluded. The only post-hearing comment
received in response to the newly incorporated language strongly opposed its inclusion.

Finally, the regulation’s purpose requirement is inconsistent with the statutory language
and purpose of the BCRA. Congress passed the disclosure provisions of the BCRA to promote
transparency and to ensure that members of the public would be aware of who was trying to
influence their votes just before an election. The added purpose requirement in section
104.20(c)(9) thwarts that objective by creating an easily exploited loophole that allows the true
sponsors of advertisements to hide behind dubious and misleading names. Based on these
considerations, the Court will vacate 11 C.F.R. § 104.20(c)(9), and it will grant plaintiff’s motion
for summary judgment.

BACKGROUND

Over the course of seven years, the Supreme Court of the United States weakened, and
eventually invalidated entirely, the prohibition on the use of corporate and union treasury funds
to finance electioneering communications. See Citizens United, 558 U.S. at 365; WRTL II, 551
U.S. at 470-76; McConnell v. FEC, 540 U.S. 93, 93 (2003), overruled by Citizens United, 558
U.S. at 310. In the midst of this changing legal environment, the Commission began a

rulemaking process and solicited public comment “generally regarding the effect of the
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[WRTL ] decision on the Commission’s rules governing corporate and labor organization
funding of electioneering communications, the definition of “electioneering communication,” and

"3 Electioneering

the rules governing reporting of electioneering communications.
Communications, 72 Fed. Reg. 50261, 50262 (proposed Aug. 31, 2007). As part of that process,
the Commission offered two alternative ways to implement the WRTL Il decision: “The first

alternative would incorporate the new exemption into the rules prohibiting the use of corporate

and labor organization funds for electioneering communications in 11 [C.F.R.] part 114. The

3 Section 30104(f)(2) of the BCRA requires the following disclosures:

(E) If the disbursements were paid out of a segregated bank account
which consists of funds contributed . . . directly to this account for
electioneering communications, the names and addresses of all
contributors who contributed an aggregate amount of $1,000 or more to
that account . . .. [; or]

(F) If the disbursements were paid out of funds not described in
subparagraph (E), the names and addresses of all contributors who
contributed an aggregate amount of $1,000 or more to the person making
the disbursement during the period beginning on the first day of the
preceding calendar year and ending on the disclosure date.

52 U.S.C. § 30104(F)(2)(E)-(F).

Section 104.207(c)(7)-(8) of FEC’s implementing regulations generally tracks the
language of section 30104(f)(2)(E)—(F), except that it substitutes the words “donor” and
“donated” for “contributor” and “contributed.” It calls for the following disclosures:

(7)(i) If the disbursements were paid exclusively from a segregated bank
account . . ., the name and address of each donor who donated an amount
aggregating $1,000 or more to the segregated bank account, aggregating
since the first day of the preceding calendar year; or . . . .

(8) If the disbursements were not paid exclusively from a segregated
bank account described in paragraph (c)(7) of this section, . . . the name
and address of each donor who donated an amount aggregating $1,000 or
more to the person making the disbursement, aggregating since the first
day of the preceding calendar year.

11 C.F.R. § 104.20(c)(7)(i), (c)(8) (2014).
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second alternative would incorporate the new exemption into the definition of ‘electioneering
communication’ in 11 [C.F.R.] 8 100.29.” Id. Under the first alternative, corporations and labor
organizations making the sorts of electioneering communications deemed permissible in WRTL
I1 would be permitted to use general treasury funds for that purpose, but they would be subject to
the same reporting requirements as other entities. Id. As part of that alternative, the agency also
proposed changes to the rules that would enable those organizations to establish segregated bank
accounts for the funding of electioneering communications as certain individuals were already
permitted to do. Id. Adopting Alternative 1l would have exempted the WRTL Il ads from the
definition of electioneering communication in 11 C.F.R. § 100.29 entirely, thereby eliminating
both the disclosure and financing restrictions for those ads. Id. at 50263.
In December 2007, the agency adopted a variant of the first alternative. It promulgated

11 C.F.R. 8 104.20(c)(9), which included the following language:

If the disbursements were made by a corporation or labor organization

pursuant to 11 [C.F.R.] § 114.15, the name and address of each person

who made a donation aggregating $1,000 or more to the corporation or

labor organization, aggregating since the first day of the precedent

calendar year, which was made for the purpose of furthering

electioneering communications.
11 C.F.R. § 104.20(c)(9) (emphasis added).

The Commission provided several explanations for adding this new “purpose” or “intent”

requirement to the corporate and labor organization disclosure regulation. First, it noted that

those entities” “general treasury funds are often largely comprised of funds received from
investors,” donors, customers, or members “who may not necessarily support the organization’s
electioneering communications.” Electioneering Communications, Final Rule, 72 Fed. Reg.

72899, 72911 (Dec. 26, 2007). And second, it stated that compliance with the disclosure rules as

previously written would impose a heavy burden on corporations and labor organizations:
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“IW]itnesses at the Commission’s hearing testified that the effort necessary to identify those
persons who provided funds totaling $1,000 or more . . . would be very costly and require an
inordinate amount of effort.” 1d. The Commission then concluded that “the policy underlying
the disclosure provisions of BCRA [was] properly met by requiring corporations and labor
organizations to disclose and report only those persons who made donations for the purpose of
funding [electioneering communications].” Id.

Plaintiff Chris Van Hollen — concerned that “corporations have exploited the enormous
loophole [the new regulation] created,” Compl. | 29 — filed this case against the FEC under the
Administrative Procedure Act (“APA”). 5 U.S.C. § 706. He argued that the agency exceeded its
statutory authority in promulgating that regulation and that the regulation is also arbitrary,
capricious, and contrary to law under the APA. Two months after plaintiff filed his complaint,
CFIF and HLF filed motions to intervene as defendants [Dkt. # 14 & 15], and the Court granted
those motions pursuant to Federal Rule of Civil Procedure 24(a). Aug. 1, 2011 Minute Entry.
Plaintiff, the Commission, and CFIF then filed cross-motions for summary judgment, P1.’s Mot.
for Summ. J. (*Pl.’s Mot.”) [Dkt. # 20]; Def.’s Cross-Mot. for Summ. J. (“Def.’s Mot.”) [Dkt.
# 25]; CFIF’s Cross-Mot. for Summ. J. [Dkt. # 36], and HLF filed a motion to dismiss for lack of
jurisdiction. HLF’s Mot. to Dismiss [Dkt. # 30].

On March 30, 2012, the Court entered an order granting plaintiff’s motion for summary
judgment and denying the other three motions. Order [Dkt. #47]. After determining that
plaintiff had standing to bring his APA challenge, the Court conducted a Chevron analysis and
struck down 11 C.F.R. § 104.20(c)(9) as inconsistent with text of the statute. The Commission
did not appeal the Court’s order, but intervenor-defendants CFIF and HLF did. Van Hollen, 694

F.3d at 110. On September 18, 2012, the U.S. Court of Appeals for the District of Columbia
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Circuit concluded that since the BCRA was ambiguous, the case should not have been decided at
the first step of the Chevron test. Id. at 112.

The D.C. Circuit remanded the case with instructions to the District Court to refer the
matter first to the Commission to ascertain whether the agency intended to engage in further
rulemaking to clarify the regulatory regime. The judgment further provided: “[i]f the FEC elects
instead to defend the current regulation, then the District Court should allow the parties to
present arguments on Appellee’s claims that the regulation cannot survive review under Chevron
step two or [Motor Vehicle Manufacturers Ass’n of the United States, Inc. v. State Farm Mutual
Auto Insurance Co., 463 U.S. 29, 42-43 (1983)], and then decide these issues in the first
instance.” Id.

On September 20, 2012, the Court referred the matter to the Commission and directed it
to advise the Court on or before October 12, 2012, whether it intended to pursue a new
rulemaking or defend the regulation. Order Referring Matter to Def. FEC for Further
Consideration [Dkt. # 66]. In a status report filed on October 4, 2012, the Commission stated
that it did not intend to pursue a rulemaking and that it would continue to defend 11 C.F.R.
8 104.20(c)(9) as written before the Court. FEC Status Report [Dkt. # 67]. But the following
day, intervenor-defendant CFIF advised the Court that it had petitioned the FEC to engage in the
rulemaking that the agency had just informed the Court that it did not intend to undertake. CFIF
Status Report [Dkt. # 68]. The matter was stayed pending the FEC’s consideration of CFIF’s
petition, and on March 12, 2013, the stay was lifted in light of the agency’s decision to deny the
petition and forego further rulemaking. See Oct. 18, 2012 Minute Order Staying Case; Mar. 12,
2013 Minute Order Lifting Stay. The Court permitted the parties to supplement their original

memoranda with additional arguments on the Chevron step two issue, and it heard oral argument.
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ANALYSIS
l. The standard to be applied at Chevron step two

This Court is bound by the Circuit’s determination that section 30104(f)(2)(E)—-(F) is
ambiguous, and therefore, it must now address the question of whether the implementing
regulation, 11 C.F.R. § 104.20(c)(9), is “based on a permissible construction of the statute.”
Chevron, 467 U.S. at 843. At the second step of the Chevron analysis, the reviewing court must
give “considerable weight” to an agency’s interpretation of a statutory scheme it has been
“entrusted to administer;” the “court may not substitute its own construction of a statutory
provision for a reasonable interpretation made by the administrator of an agency.” Id. at 844. As
the D.C. Circuit put it in Serono Laboratories, Inc. v. Shalala, “under Chevron, courts are bound
to uphold an agency interpretation [so] long as it is reasonable — regardless [of] whether there
may be other reasonable, or even more reasonable, views.” 158 F.3d 1313, 1321 (D.C. Cir
1998).

Here, the Court of Appeals specifically directed this Court to determine whether the
regulation could survive review under the test prescribed in the State Farm opinion. Van Hollen,
694 F.3d at 112. In State Farm, the Supreme Court reiterated that under the arbitrary and
capricious standard, “a reviewing court may not set aside an agency rule that is rational, based on
consideration of the relevant factors, and within the scope of the authority delegated to the
agency by the statute.” 463 U.S. at 42. The Supreme Court went on to explain the process in
greater detail:

The scope of review under the “arbitrary and capricious” standard is
narrow and a court is not to substitute its judgment for that of the agency.
Nevertheless, the agency must examine the relevant data and articulate a
satisfactory explanation for its action including a “rational connection

between the facts found and the choice made.” In reviewing that
explanation, we must “consider whether the decision was based on a
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consideration of the relevant factors and whether there has been a clear
error of judgment.” Normally, an agency rule would be arbitrary and
capricious if the agency has relied on factors which Congress has not
intended it to consider, entirely failed to consider an important aspect of
the problem, offered an explanation for its decision that runs counter to the
evidence before the agency, or is so implausible that it could not be
ascribed to a difference in view or the product of agency expertise.
Id. at 43 (citations omitted). This, then, is the framework that must govern the Court’s decision.
But as plaintiff points out, that analysis cannot be divorced from the context of the particular
statutory scheme involved.

Plaintiff VVan Hollen cites Shays v. FEC (““Shays 11”"), 414 F.3d 76 (D.C. Cir. 2005), and
Shays v. FEC (“Shays 111”), 528 F.3d 914 (D.C. Cir. 2008), to the Court. Pl.’s Supplemental
Briefing on Remanded Issues (“Pl.’s Supp.”) at 1-2 [Dkt. # 87]. He asserts that a reviewing
court’s task is to determine whether agency regulations are reasonable “in light of the language,
legislative history, and policies of the statute,” id. at 2, quoting Shays v. FEC, 337 F. Supp. 2d
28, 78 (D.D.C. 2004), and he calls upon the Court to follow the approach “exemplified in Shays”
and to reject the regulations here on the grounds that they frustrate the policy behind the BCRA.
Id. at 1-2, citing Shays 111, 528 F.3d at 9109.

The first Shays opinion cited is not helpful because it does not concern a Chevron step
two exercise. In Shays Il, the court addressed the standing question at length, and then it
affirmed the District Court’s invalidation of a set of FEC rules as too lax. See 414 F.3d at 83-96.
The first two rules failed at the threshold Chevron inquiry, as the court found that they
contravened the unambiguously expressed intent of Congress, and the Circuit Court upheld the
District Court’s invalidation of the other three rules on APA grounds, noting that it did not need

to reach the second Chevron question of whether the rules were reasonable because the agency

had failed to advance any justification for them. Id. at 96-97.
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But in Shays 111, the Court of Appeals did directly address the second step of the Chevron
analysis when it approved the District Court’s “thorough” rejection of a set of FEC rules based
on the finding that they were “either contrary to BCRA’s purpose or arbitrary and capricious.”
528 F.3d at 919. The Court stated: “[i]n applying Chevron’s second step and the APA, we must
reject administrative constructions of [a] statute . . . that frustrate the policy that Congress sought
to implement.” Id. (alterations in original) (internal quotation marks omitted).

So, under the precedent that this Court is bound to follow, the challenged rule must also
be tested against the policy that BCRA was intended to advance.

. The challenged regulation is not supported by the agency’s explanation for the
regulation.

The starting point of the second step of the Chevron analysis must be the stated reason
behind the regulation, which is illuminated by both the Notice of Proposed Rulemaking
(“NPRM”) and the Explanation and Justification that accompanied the announcement of the final
rule. The rulemaking was supposed to be about one narrow subject: what to do to implement
the Supreme Court’s decision in WRTL Il. See 72 Fed. Reg. at 50261 (“These proposed rules
would implement the Supreme Court’s decision in FEC v. Wisconsin Right to Life, Inc., which
held that the prohibition on the use of corporate and labor organization funds for electioneering
communications is unconstitutional as applied to certain types of electioneering
communications.”); see also id. at 50262 (“The Commission is initiating this rulemaking to
implement the Supreme Court’s decision in WRTL Il.... The Commission is seeking public
comment on two proposed alternative ways to implement the WRTL Il decision in the rules
governing electioneering communications.”). To assess the reasonableness of the regulations,
then, one must first ascertain what the Supreme Court decided in that case that required

implementation.

10
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WRTL Il dealt with the constitutionality of section 203 of the BCRA, 2 U.S.C.
8 441(b)(2), as applied to particular advertisements that the Wisconsin advocacy organization
planned to broadcast. 551 U.S. at 449. At that time, section 203 made it a crime for a
corporation or labor union to use its general treasury funds to pay for any “electioneering
communication,” 2 U.S.C. § 441b(b)(2), that is, a broadcast, cable, or satellite communication
that refers to a candidate for federal office and is aired within a prescribed time period before an
election. 52 U.S.C. § 30104(f)(3)(A).

WRTL Il was not the first time the Supreme Court addressed section 203: the opinion
followed McConnell, in which the Court considered a series of facial challenges to multiple
provisions of the statute. 540 U.S. at 114. As part of that exercise, the McConnell Court found
the regulation of corporate and labor union expenditures in section 203 to be constitutional on its
face. Id. at 203-09. The plaintiffs claimed that section 203 was overbroad and that it violated
the First Amendment because it covered not only campaign speech, or “express advocacy,” but
also more general “issue advocacy” that might mention a candidate for federal office. Id. at 205-
07. The Court disagreed and found that the compelling governmental interests that justified the
imposition of restrictions on express campaign speech would also apply to advertisements that
are the “functional equivalent” of express campaign speech. Id. at 204-06. Thus, it concluded
that even if one assumed that section 203 would “inhibit some constitutionally protected
corporate and union speech,” plaintiffs had not met their heavy burden of establishing that the
provision was overbroad and that it could never be constitutionally enforced. Id. at 207; see also
WRTL II, 551 U.S. at 457 (“The [McConnell] Court concluded that there was no overbreadth

concern to the extent the speech in question was the ‘functional equivalent’ of express campaign

11
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speech.”). The McConnell opinion did not further define “functional equivalent” or undertake to
resolve any future as-applied challenges to the law.

It was WRTL Il that directly presented an as-applied challenge to section 203. The non-
profit issue advocacy corporation sought to broadcast radio advertisements that clearly identified
a particular Senator running for re-election during the period when “electioneering
communications” would be illegal under section 203. 551 U.S. at 458-61. The Supreme Court
reviewed its decision in McConnell and explained that resolving an as-applied challenge required
it to determine at the outset “whether the speech at issue is the ‘functional equivalent’ of speech
expressly advocating the election or defeat of a candidate for federal office, or instead a ‘genuine
issue a[d].”” Id. at 457 (alteration in original), quoting McConnell, 540 U.S. at 206. The Court
observed that McConnell did not adopt any test to be used as the standard for future as-applied
challenges, and so, it found it necessary to do so. Id. at 464.

The Court determined that in order to safeguard First Amendment rights, it was necessary
that the standard be an objective one, “focusing on the substance of the communication rather
than amorphous considerations of intent and effect.” Id. at 469.

It must entail minimal if any discovery, to allow parties to resolve disputes
quickly without chilling speech through the threat of burdensome
litigation. And it must eschew the open-ended rough-and-tumble of
factors, which invites complex argument in a trial court and a virtually
inevitable appeal. In short, it must give the benefit of any doubt to
protecting rather than stifling speech.

In light of these considerations, a court should find that an ad is the
functional equivalent of express advocacy only if the ad is susceptible of
no reasonable interpretation other than as an appeal to vote for or against a

specific candidate.

Id. (citations and internal quotation marks omitted).
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This then is the sole holding of WRTL II: that the section 203 prohibition against the use
of a corporation’s or labor organization’s general funds for electioneering communications can
only be applied to express campaign ads or to those issue ads that can only be reasonably
interpreted as a plea to vote for or against a particular candidate.

Applying the new test, the majority concluded that the particular ads at issue were not the
functional equivalent of express campaign speech, and that since the interests that would justify
restricting corporate campaign speech or its functional equivalent do not support restrictions on
issue advocacy, section 203 was unconstitutional as applied to WRTL’s ads. 1d. at 457."

Notably, the opinion in WRTL Il said absolutely nothing about the reporting requirements
that attach when an individual or a group disburses funds to pay for express campaign ads or
those issue ads that fall within the definition of electioneering communications. The plaintiff
had specifically disavowed any challenge to the reporting provisions, noting that the ads it
sought to run would be subject to the transparency that was the goal of the BCRA. See In the
matter of Electioneering Communications: Notice 2007-16 (“Rulemaking Hr’g”) (Oct. 17,
2007), Administrative Record (“AR”) 622-23 [Dkt. # 17-5] (quoting WRTL’s brief: *“Because
WRTL does not challenge the disclaimer in the disclosure requirements there will be no ads done
under misleading names. There will continue to be full disclosure of all electioneering
communications both as to disclaimer and public reports. The whole system will be

transparent.”). This raises the question: how did a Supreme Court opinion lifting the ban on

4 The Court was sharply divided on this point. Justice Souter, in an opinion joined by
Justices Stevens, Ginsburg, and Breyer, wrote: “it is beyond all reasonable debate that the ads
are constitutionally subject to regulation under McConnell.” 1d. at 525 (Souter, J., dissenting).
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WRTL’s ads prompt the agency to revise the reporting requirements? After all, the Supreme
Court had already squarely addressed those reporting requirements in McConnell.”

After the WRTL Il decision was handed down, a petition for rulemaking was filed. The
petition — filed by the James Madison Center for Free Speech, which was represented by the
same counsel who had represented WRTL - did not call for a change in the disclosure
requirements either. Petition for Rulemaking: Protecting “Genuine Issue Ads” from the
“Electioneering Communication” Prohibition & Repealing 11 C.F.R. 8 100.22(b), James
Madison Ctr. for Free Speech, AR 96 [Dkt. # 17-2]. Instead, the organization urged the agency
to undertake a rulemaking to make two changes to the FEC’s regulations in the wake of WRTL
II: 1) to recognize the protection accorded to genuine issue ads in WRTL Il by promulgating a
rule limiting the ban on corporate spending on “electioneering communications” to ads that meet
the WRTL Il definition; and 2) to repeal 11 C.F.R. § 100.22(b), the Commission’s definition of
“expressly advocating.” 1d., AR 98-103.

In response to that petition, the agency published a NPRM and requested comments on
proposed rules that “would implement the Supreme Court’s decision in FEC v. Wisconsin Right

to Life, Inc.” 72 Fed. Reg. at 50261. Acknowledging that “[t]he plaintiff in [WRTL I1] . . . did

5 The McConnell plaintiffs had complained that the requirements should not extend to both
express and issue advocacy, but the Supreme Court unequivocally rejected that contention,
quoting the District Court opinion at length and noting its approval:

We agree with the District Court that the important state interests that
prompted the Buckley Court to uphold FECA'’s disclosure requirements —
providing the electorate with information, deterring actual corruption and
avoiding any appearance thereof, and gathering the data necessary to
enforce more substantive electioneering restrictions — apply in full to
BCRA. Accordingly, Buckley amply supports application of FECA
8 304’s disclosure requirements to the entire range of “electioneering
communications.”

540 U.S. at 196 (footnote omitted).
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not contest . . . the reporting requirement in section [30104](f)(1)” and therefore that the case did
not directly impact the BCRA'’s reporting requirements, id. at 50262, the agency nonetheless set
out two alternative approaches for how it could revise the then-established disclosure
requirements to apply to the newly allowed WRTL |1 ads.

Under the first alternative, the agency observed that “corporations and labor
organizations that make [WRTL I1] electioneering communications . . . totaling over $10,000 in a
calendar year must file reports like other entities that make electioneering communications.” Id.
at 50271. It proposed amending subsection 104.20(c)(7), which deals with the use of segregated
bank accounts to fund electioneering communications, to include separate subparts covering non-
WRTL Il and WRTL Il ads so that corporations and labor unions would be authorized to create
such accounts to fund the permissible ads and would report contributions to the accounts
accordingly. Id. The FEC also recognized that under Alternative I, corporations and unions
would be permitted to expend general treasury funds for WRTL Il ads. I1d. In contemplating that
circumstance, it posed a series of questions about how the agency should administer the
disclosure requirements established by section 104.20(c)(8) in that context:

Under the proposed regulations, how would a corporation or labor
organization report an electioneering communication funded with general
treasury funds? If the corporation or labor organization does not pay for
the electioneering communication from an account described in proposed
sections 104.20(c)(7)(ii)) and 114.14(d)(2)(i), would the corporation or
labor organization be required to report “the name and address of each
donor who donated an amount aggregating $1,000 or more” to the
corporation or labor organization during the relevant reporting period, as
required by [52 U.S.C. § 30104(f)(2)(F)] and 11 [C.F.R. 8] 104.20(c)(8)?
If so, how would a corporation or labor organization determine which
receipts qualify as “donations”?  Should the Commission limit the

“donation” reporting requirement to funds that are donated for the express
purpose of making electioneering communications?
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Id. Although the agency posed this question, the first alternative set out in the Notice did not
include any sort of limiting language.

Alternative 2 embodied a simpler approach. Under that option, the agency proposed that
“a communication that qualifies for [the WRTL Il] exemption in proposed section 100.29(c)(6)
would be exempted from the definition of ‘electioneering communication.”” Id. at 50272. In
other words, all WRTL 1l communications would be exempt from the “regulations imposing
reporting requirements on persons making ‘electioneering communications,”” while “the
reporting requirements applicable to all communications that continue to meet the definition of
‘electioneering communication” would remain unchanged.” Id. Thus, neither of the alternatives
proposed in the FEC’s notice incorporated the specific limiting language that is the subject of
this litigation.

The Commission received twenty-seven written comments on the proposed rules, and it
held a two day hearing at which fifteen witnesses testified. 72 Fed. Reg. at 72900. After the
hearing and before it promulgated the final rule, the Commission added the language that is at
issue in this case — “made for the purpose of furthering electioneering communications” — for the
first time. See Memorandum on Draft Final Rule on Electioneering Communication to the
Commission (Nov. 16, 2007), AR 1006 (setting forth its proposed draft B of the regulation). The
agency received only one comment in response to the newly proposed language, which strongly
opposed the proposal. Letter from the Campaign Legal Center to the Federal Election

Commission (Nov. 19, 2007), AR 1024-25.°

6 Another commenter recommended that the Commission adopt Draft A. AR 1018-19.
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This review of the procedural history tends to diminish the validity of the regulation
under the second level of the Chevron analysis because it demonstrates that the Commission’s
action was unmoored from the stated basis for embarking on a rulemaking in the first place.’

Before WRTL Il, the McConnell Court upheld the disclosure provisions on their face,
with the understanding that they applied to individuals, to those corporations and unions using
segregated bank accounts, and to “groups” that had many individual donors. The rules also
applied to some corporations, see FEC v. Mass. Citizens for Life, Inc., 479 U.S. 238 (1986), even
if that group was small.

WRTL I left the reporting provisions untouched.

And even after WRTL II, when the restrictions on corporate and labor union spending
were struck down entirely in Citizens United, and the Supreme Court was well aware that the
statutory reporting requirements would now apply to a large number of ads funded by those
organizations, it again left the reporting requirements untouched. 558 U.S. at 368 (alterations in
original) (citations omitted) (“[Citizens United] contends that the governmental interest in
providing information to the electorate does not justify requiring disclaimers for any commercial

advertisements, including the ones at issue here. We disagree. . . . The disclaimers required by

7 Indeed, multiple witnesses at the rulemaking hearing specifically cautioned that it would
be inappropriate for the Commission to take up a change to the disclosure rules when the sole
purpose of the rulemaking was supposed to be to conform the existing regulations to the WRTL 11
opinion. See, e.g., Rulemaking Hr’g, AR 511 (testimony of Mark Elias) (imploring the agency
to address the Supreme Court ruling on electioneering communications and do no more: “[y]ou
are not faced with questions about disclosure™); id. 517 (testimony of Allison Hayward) (joining
Elias and “counseling restraint”); id. 647-49 (testimony of Donald Simon) (arguing that the
Commission was engaging in a “bait and switch” because “[t]he plaintiff in WRTL did not
challenge the [s]ection 201 disclosure requirements and repeatedly reassured the Supreme Court
that if it did permit corporations to make some electioneering communications there would
continue to be full disclosure . ... But now having won the [s]ection 203 argument on that basis
many urge the Commission to reach out and eviscerate the disclosure requirement”); id. at 807-
08 (testimony of Brian Svoboda) (urging the Commission to proceed narrowly and do little more
than WRTL Il required and noting that WRTL Il did not address disclosure).
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section 311 ‘provid[e] the electorate with information’ and ‘insure that the voters are fully
informed’ about the person or group who is speaking.”).

Therefore, the Court finds that it was unreasonable for the FEC to alter the statutory
reporting requirements on the stated grounds that it was implementing the Supreme Court’s
decision in WRTL Il. There was nothing about implementing the new definition of “functional
equivalent of express advocacy” for purposes of enforcing section 203 that required narrowing
the disclosure requirements in 52 U.S.C. 8 30104(f)(2).

I1l. The record does not reflect that the FEC examined the relevant data and
articulated a rational connection between the facts found and the choice it made.

In addition to considering the regulation in light of its stated purpose, the Court must also
review the record to determine whether the agency fully explained how its choice was predicated
upon data it accumulated during the rulemaking process. Here, the parties did not deal with the
record before the agency in any detail in their briefs. So the Court found it necessary to review
the record in its entirety in order to undertake the analysis described in State Farm. And it found
that there is a very poor fit between the rule that was promulgated and both the question and the
evidence that were before the agency at the time.

As an initial point, the Court notes that it was not until after the notice and comment
period that the Commission announced that it had decided to depart from the proposed rules set
forth in the NPRM and to do something entirely different — to limit corporate and labor union
disclosure requirements to cover only the names and addresses of donors who intended to fund
an electioneering communication. 72 Fed. Reg. at 72911 (“As discussed in detail below, after
consideration of the comments, the Commission has decided to depart from the rules proposed in
the NPRM . . . .”). Although the mere fact that changes were made to a proposed rule after the

notice and comment period does not itself invalidate the rule or the process, see Air Transport
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Ass’n of Am. v. Civil Aeronautics Bd., 732 F.2d 219, 224 (D.C. Cir. 1984), the chronology here
has an impact upon this portion of the State Farm analysis. As the record stands, none of the
comments received during the NPRM stage or at the Commission’s hearing addressed the
language that the Commission eventually adopted, and the one post-hearing comment that did
address the proposed course of action vehemently opposed it. The record is therefore largely
devoid of evidence that supports the specific language that the Commission used to curtail the
disclosure requirements in the case of corporations and labor organizations.

The record also lacks evidence that supports the Commission’s decision to alter the
disclosure regulations in the first place. In the Explanation and Justification that accompanied
the promulgation of the final rule, the Commission stated that the disclosure regulation
governing corporations and labor organizations that paid for electioneering campaigns would be
tailored so that those entities need “disclose only the identities of those persons who made a
donation aggregating $1,000 or more specifically for the purpose of furthering [electioneering
communications] made by that” entity. 72 Fed. Reg. at 72911 (emphasis added). It offered the
following explanation in support of its decision:

A corporation’s general treasury funds are often largely comprised of
funds received from investors such as shareholders who have acquired
stock in the corporation and customers who have purchased the
corporation’s products or services, or in the case of a non-profit
corporation, donations from persons who support the corporation’s
mission.  These investors, customers, and donors do not necessarily
support the corporation’s electioneering communications. Likewise, the
general treasury funds of labor organizations and incorporated
membership organizations are composed of member dues obtained from
individuals and other members who may not necessarily support the
organization’s electioneering communications.

Id. The agency also noted — without further specific citations to the record or testimony — that

“witnesses at the Commission’s hearing testified that the effort necessary to identify those
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persons who provided funds totaling $1,000 or more to a corporation or labor organization would
be very costly and require an inordinate amount of effort.” I1d. Based on those considerations,
the agency then summarily concluded that “the policy underlying the disclosure provisions of
BCRA [was] properly met by requiring corporations and labor organizations to disclose and
report only those persons who made donations for the purpose of funding [electioneering
communications].” 1d.

Plaintiff does not dispute the agency’s representation that at the time WRTL Il was
decided, it was anticipated that there would be a significant increase in the number of
advertisements sponsored by corporations and labor unions. See 551 U.S. at 535-36 (Souter, J.,
dissenting). But the written comments submitted to the agency and the testimony at the hearing
did not supply grounds for a narrowing of the reporting requirements. Although some
commenters raised concerns about the burdens that the disclosure rules might impose, those
concerns were generally presented in the context of urging the agency to define electioneering
communications clearly and narrowly, so that neither the prohibition nor the reporting
requirements would apply to genuine issue advertisements or commercial speech. No
commenters provided data to quantify the burden that this change in the law might impose on
corporations or labor unions, and no written submissions actually asked the Commission to limit
the disclosure rules to contributions made for the purpose of funding electioneering
communications.

Four of the commenters did not discuss the question of whether the reporting rules should
be changed in their comments at all. See Comments of the James Madison Center for Free
Speech, AR 96-103 (the organization that petitioned for the rulemaking); Comments of the

American Cancer Society Cancer Action Network, Inc., AR 222-27; Comments of the Thomas
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Jefferson Center for the Protection of Free Expression and Comments of the Media Institute, AR
249-62. And although there were several commenters that did mention disclosure, they
generally mentioned it in the context of advancing their position that their issue ads should not be
subject to any regulation. They favored the approach embodied in Alternative 2 — establishing
an exclusion to the definition of electioneering communications for the type of speech protected
by WRTL Il — and observed that excluding constitutionally protected communications from the
definition of electioneering communications would also mean that the reporting requirements
would not apply to them. See, e.g., Comments of National Association of Realtors, AR 376-82;
see also Comments of Citizens United, AR 298-323.°

For example, the American Association of Advertising Agencies, the American
Advertising Federation, and the Association of National Advertisers sought clarification that
their commercial and business advertisements were fully shielded by the Constitution and not
subject to either the prohibitions or the reporting requirements in the BCRA. See Comments of
the American Association of Advertising Agencies, the American Advertising Federation, and
the Association of National Advertisers, AR 231-41. They favored a broad safe harbor that
would clearly distinguish commercial speech from prohibited communications and noted:
“There is no legal rationale for subjecting to the electioneering communication reporting regime

ads that are protected under the WRTL Il decision. Further, such an obligation would impose

8 Citizens United also mentioned disclosure in passing in its comments in favor of the
adoption of Alternative 2 instead of Alternative 1. The organization was concerned that
advertisements for its books and documentary films could include references to candidates for
federal elective office. It took the position that the FEC was obligated by WRTL Il to address
general advertising for businesses, products, and services, and that it should do so by exempting
business advertising from the definition of electioneering communications. In that context, it
noted: “Also, from a practical standpoint, we believe the disclosure requirements of Alternative
1 would be extremely difficult to implement because ads for products and services are often
financed by investment capital and sales revenues, not reportable contributions.” Comments of
Citizens United, AR 309.
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significant burdens on advertisers and would chill the full exercise of their First Amendment
rights.” Id. 239. The advertisers pointed out that “the legal underpinnings for reporting
articulated in Buckley are wholly absent for ads protected by the WRTL Il decision[,]” and
concluded, “[a] reporting and disclosure regime is inconsistent with the zone of safety created by
the Supreme Court for advertisements that can reasonably be interpreted as concerning
something other than an election campaign.” 1d. 240.

The Free Speech Coalition, Inc. and the Free Speech and Education Fund, Inc. echoed
those concerns, and they called for the promulgation of a narrow definition of “express advocacy
and its functional equivalent” that would in turn limit the applicability of the reporting and
disclosure requirements. Comments of the Free Speech Coalition, Inc. and the Free Speech &
Education Fund, Inc., AR 325-35. “[I]f the funding limitations placed upon a broadcast of a
genuine issue ad or any other broadcast communication is found to be unconstitutional, then the
reporting and disclosure requirement that would otherwise be attached to the ad because it is the
functional equivalent of express advocacy cannot be justified by the Buckley standard . . . .” Id.
330. The two free speech organizations warned that disclosure and reporting requirements posed
the same dangers and should be subject to the same strict scrutiny as absolute prohibitions if they
imposed any burden on constitutionally protected speech. Id. 329; see also Comments of
Independent Sector, AR 365 (advocating Alternative 2 — excluding issue ads from the definition
of electioneering communications — over Alternative 1 because “issue advocacy is a fundamental
right and purpose of nonprofit organizations” and a “distinction between the funding of ads,
which the Supreme Court struck down, and the disclosure of funding for that right cannot be
maintained. . . . Aside from the daunting complexity involved in following FEC procedures,

donor disclosure requirements present significant privacy concerns that are not outweighed by
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the government interest in disclosure. . . . We are also concerned about the chilling effect of
proposed Alternative One on advocacy rights”); Comments of OMB Watch, AR 384-88 (calling
for a more specific general rule exempting issue advocacy and grassroots lobbying from the
statutory prohibitions and objecting to the imposition of any reporting requirements on
broadcasts that should be exempt).®

And similarly, the American Taxpayers Alliance and Americans for Limited Government
also warned that compelled disclosure could infringe upon or chill the exercise of First
Amendment rights and rejected the notion that the Commission could regulate or impose
reporting requirements on issue ads that fell short of express advocacy or its functional
equivalent. Comments of the American Taxpayers Alliance and Comments of Americans for
Limited Government, AR 416-29.

In sum, the commenters who expressed concerns about the burdens or the
constitutionality of the reporting requirements were primarily advancing the view that certain
advertising should fall outside of the scope of the regulatory regime altogether. None of them
called for or even discussed revising or narrowing of the reporting requirements for corporations
and labor unions sponsoring genuine electioneering communications: their aim was to shrink the
pool of advertisements to which those requirements would apply.

Meanwhile, on the other end of the spectrum, there were approximately a dozen
commenters who urged the Commission to keep the disclosure requirements intact. See
Comments of S.B. Hornik, AR 167; Comments of Professors Richard L. Hasen of School of

Law: Loyola University Chicago and Professor Richard Briffault of Columbia Law School, AR

9 In light of the language in Citizens United and McConnell, the Court is not persuaded that
there is much force to the constitutional objections raised to reporting requirements as opposed to
the funding prohibitions. See Citizens United, 558 U.S. at 366—70; McConnell, 540 U.S. at 196;
Van Hollen, 851 F. Supp. 2d at 88—-89.

23

(Page 79 of Total)



Case 1:11-cv-00766-ABJ Document 100 Filed 11/25/14 Page 24 of 46
USCA Case #14-5249  Document #1526061 Filed: 12/08/2014  Page 25 of 47

184-88; Comments of Washington State Public Disclosure Commission, AR 190-92; Comments
of Professor Allison Hayward of George Mason University Law School, AR 243-47; Comments
of Democratic Senatorial Campaign Committee and Democratic Congressional Campaign
Committee, AR 264—-69; Comments of Common Cause, Public Citizen, and U.S. Public Interest
Research Group (“PIRG”), AR 346-60; Comments of Senators McCain, Feingold, and Snowe
and Representative Shays, AR 369-74; Comments of Public Campaign, AR 390-91; Comments
of the Campaign Legal Center, Democracy 21, Brennan Center for Justice, Common Cause,
League of Women Voters, and U.S. PIRG, AR 393-414; Comments of Campaign Legal Center
and Robert F. Bauer, AR 431-33; Comments of Alliance for Justice, AR 435-51; Comments of
American Federation of Labor and Congress of Industrial Organizations (“AFL-CIO”),
American Federation of State, County, and Municipal Employees (“AFSCME”), National
Education Association (“NEA”), and Service Employees International Union (“SEIU”), AR
453-75.1°
The Center for Competitive Politics expressed strong views against revising the

disclosure rules:

To our knowledge, no plaintiff has challenged McConnell’s interpretation

of BCRA’s reporting requirements for electioneering communications.

Because the Commission has no new or additional basis for believing that

electioneering communications run within the temporal windows cannot

be subject to reporting, the Commission’s rulemaking in response to

WRTL Il must address the application of BCRA § 203 to its regulations

and not application of other parts of BCRA. This means the Commission
has guidance from the Court only to amend 11 CFR Part 114.

10 The comments made by Alliance for Justice as well as those submitted by American
Federation of Labor and Congress of Industrial Organizations, American Federation of State,
County, and Municipal Employees, National Education Association, and Service Employees
International Union also contained an alternative position on what the agency should do in the
wake of WRTL Il if the Commission should ultimately decide that the disclosure rules should be
changed. See Comments of Alliance for Justice, AR 444; Comments for American Federation of
Labor and Congress of Industrial Organizations, et al., AR 457.
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Comments of Center for Competitive Politics, AR 339.
Similarly, Common Cause, Public Citizen, and U.S. PIRG admonished the Commission
that WRTL 11 did not open the door to altering that portion of the statute:

The Commission should retain the reporting and disclosure requirements
for electioneering communications that are express advocacy for a number
of compelling reasons. First, the plaintiffs in both WRTL and the other
major as-applied challenge to BCRA Section 203’s funding prohibition
(Christian Civic League of Maine v. FEC) never contested BCRA’s
reporting and disclosure requirements for electioneering communications.
Indeed, they repeatedly told the courts that they were ready and willing to
comply with the disclosure rules if permitted to fund the ads they wished
to run.

Second, neither the controlling opinion nor concurring opinions in WRTL
mentioned the reporting and disclosure requirements of BCRA Section
201. They certainly did not call into question the legality of the
provisions. The FEC would therefore be entering uncharted waters.

Comments of Common Cause, et al., AR 351 (footnote omitted). That view was seconded by
the Congressional sponsors of Title Il of the BCRA, Senator John McCain, Senator Russell D.
Feingold, Senator Olympia Snowe, and Representative Christopher Shays, who insisted that the
Supreme Court’s holding finding some funding restrictions to be unconstitutional did not extend
to the reporting requirements:

The reporting requirements were not at issue in [WRTL I1]. The Court did
not analyze their constitutionality, and if it had, an entirely different legal
framework would have been implicated. The Commission should not
undertake such an analysis on its own, especially since the Court in
McConnell upheld the reporting requirement against a facial challenge. . . .

One of the main purposes of Title 11 of BCRA was to make sure that the
public was informed of the identity of persons making expenditures on
electioneering communications. The legislative history of BCRA and the
record in McConnell are replete with examples of ads run by organizations
with benign sounding names and of unknown origin. The reporting
requirements of Section 201 were a significant reform in and of
themselves, completely independent of the prohibition contained in
Section 203. Those disclosure provisions apply not only to corporations
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and unions but to individuals and unincorporated associations who fund
electioneering communications. And the severability clause in section 401
of BCRA was meant to underscore congressional intent that even if
Section 203 were declared unconstitutional, other sections of the bill,
including Section 201, should survive. The Commission should not now
effectively throw out Section 201 based on an as-applied challenge to
Section 203 that specifically and explicitly disclaimed any challenge to
Section 201.
Comments of Senator McCain, et al., AR 371.

Other commenters underscored the salutary purposes of disclosure and took the position
that reporting requirements are much less burdensome than restrictions on expenditures. See
Comments of Public Campaign, AR 390-91 (“Disclosure enhances transparency and can provide
citizens with the information to determine how to vote or respond to calls for grassroots
lobbying. . .. 1 urge the Commission to retain the extant disclosure requirements for all ads that
meet the definition of ‘electioneering communication.’”).

After the written comments were submitted, there was a hearing to consider the NPRM.
The hearing to consider the NPRM was held on October 17 and 18, 2007, and it consisted of a
series of panels. The witnesses and the Commissioners considered many issues other than the
possible narrowing of the disclosure rules, and those discussions that do not bear on the issue
presented in this case are not summarized here.

The first panel included James Bopp, who represented Wisconsin Right to Life in WRTL
I, on behalf of the organization that filed the petition for rulemaking: The James Madison
Center for Free Speech. He was joined by Marc Elias of Perkins Coie, representing the
Democratic Senatorial Campaign Committee, and former FEC staff member and George Mason
Law School faculty member, Allison Hayward. AR 503-632. While there was some discussion

of disclosure issues during this panel, the bulk of the discussion was directed towards other

issues, such as which of a series of sample ads should be considered to be the “functional
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equivalent” of express advocacy, and whether the proposed rules would have the effect of
regulating grassroots lobbying. It is true that Professor Hayward commented that if a
corporation or labor union did not utilize a segregated account, the regulatory reporting
requirements would require it to “open up [its] books,” which could impose a “real burden.” AR
517. But she did not offer further specifics or quantification. When prompted to make a
prediction, Professor Hayward stated that she anticipated that the Supreme Court might find
disclosure requirements for WRTL Il communications to be unconstitutional if presented with the
right case, AR 592-93, but her central point was that WRTL Il dealt only with the ban on
corporate spending, and not disclosure, and therefore, the Commission should not tread into that
area at all. AR 517-18.

Elias similarly “implored” the Commission to do what was necessary under WRTL Il and
no more; “you are not faced with questions about disclosure.” AR 511; 537. Elias also
cautioned against attempting to predict how the Supreme Court would treat the disclosure of
WRTL Il communications. AR 594.

Hayward’s general comments about the burdens of disclosure included her observation
that the “contributors” to be disclosed under the statute would not include an organization’s
commercial customers, those who pay for its services, or members who pay membership dues.
AR 611. Elias agreed. AR 612; 616 (“Are there ‘contributors’ to Ford?”). So this panel did not
supply evidence that compliance would be difficult for commercial enterprises or labor unions
that did not elect to establish the segregated bank account.

At least one of the Commissioners did express concerns about how the rule would affect
non-profit organizations since they are not generally required to identify their contributors, and

the delineation between dues and “donations” paid to them might be unclear. AR 616-19. But
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much of the record consists of the Commissioners themselves thinking out loud about those
issues — there was little data placed before them. And there was no testimony offered that
suggested that the availability of the segregated bank account option would not alleviate any
burdens or privacy concerns associated with imposing the disclosure requirements on a non-
profit or any other organization.

Finally, as the Commission wrestled with the larger question of how it should administer
the statutory disclosure requirements in the case of organizations that Congress did not anticipate
would be funding electioneering communications in the first place, Elias urged the Commission
to be guided by the approach that the BCRA is “a disclosure statute.” AR 599. He cautioned the
Commission to address only section 203 issues, not issues related to section 201 disclosures. AR
599-600. Even James Bopp, who was the most vocal member of the panel on behalf of
grassroots advocacy organizations and who warned against adopting an approach that would
chill their lobbying and issue advocacy, conceded that no change to the disclosure requirements
was required by the WRTL Il decision. AR 626. Instead, Bopp’s position was limited to
advocating for Alternative 2, which would exclude WRTL Il communications from the definition
of electioneering communications all together. AR 601-04.

The second panel on October 17, 2007 included Jan Baran, representing the Chamber of
Commerce; Larry Gold on behalf of the AFL-CIO; and Don Simon for Democracy 21, a non-
profit campaign finance reform organization. AR 632-720. Much of the discussion covered
other issues, such as what the definitions of express advocacy and electioneering
communications should be, and how to provide clear guidance about what would be permissible
after WRTL Il. See, e.g., AR 665-720. With respect to any changes to the disclosure provisions,

Baran simply urged the FEC to create a safe harbor for the funding of issue ads that would be
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sure to include all permissible speech, which would in turn have the effect of also eliminating
reporting requirements for permissible speech and grassroots lobbying. AR 636-39.

Gold emphasized that the line of prohibition in the statute defined the line of disclosure,
and he pressed for an approach along the lines of Alternative 2 that would narrowly define
“electioneering communication” rather than a new regulation addressing the prohibition or the
related disclosure rules directly. AR 641. In the event the agency took a different approach,
Gold observed that the Commission was faced with a situation that had not been contemplated
by Congress: “unions and corporations would never be in a position to have to report
electioneering communications because they were simply banned from doing so.” Id. Gold also
testified that the words “contribute” or “donate” connote a voluntary transfer without
consideration, so under the terms of the statute, “such income [as] receipts, dues, investment
income, damages awards and other commercial income and the like ought not to be subject to
disclosure.” AR 645. He explained that taking a broader approach would impose “a tremendous
burden on unions in particular. The obligation to report income at the $1,000 level would be
remarkable in comparison to a regulatory requirement . . . which requires unions to disclose all
receipts at the $5,000 threshold.” AR 646 (referring to the $5,000 threshold for disclosure under
the long-standing Labor Management Report and Disclosure Act).

Simon urged the FEC to leave the disclosure requirement for electioneering
communications untouched.

The [WRTL 1] court said nothing about disclosure and the analysis used to
evaluate the “as applied” constitutionality of Section 203 cannot logically
be extended to invalidate the disclosure required by Section 201. The
standard of review is different.  Strict scrutiny versus intermediate
scrutiny. The nature of the burden is different — a ban on spending versus
a disclosure of spending that, as the court previously said, “does not

prevent anyone from speaking.” . . . Yet, notwithstanding these
differences on every level of the analysis and notwithstanding the court’s
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own silence on the matter in [WRTL Il], and notwithstanding the court’s

eight to one majority ruling in McConnell that the disclosure provision is

facially constitutional, you are being asked to make a determination that

Section 201 is unconstitutional. Surely the fact that Justices Scalia and

Kennedy, as well as Chief Justice Rehnquist in McConnell, agreed that

Section 201 was constitutional while at the same time voting to strike

down Section 203, indicates that they think the analysis of the two

provisions is completely different and there is nothing in [WRTL 1] that

indicates that they or any other member of the court has changed their

mind on this question.
AR 649-651. Simon was asked whether the FEC could choose its first alternative and adopt
language that would exempt business income and membership dues from disclosure. AR 654—
55. He opined that the agency could exempt business income, and he expressed some
uncertainty about whether the agency could address union dues or whether that required a
legislative fix. He acknowledged that membership dues paid to non-profit organizations might
raise a different set of questions, but he warned against doing anything that would undermine the
reporting requirements, and he directed the agency’s attention back to McConnell, where the
Supreme Court had talked about the importance of donor disclosure in an era of advertisements
sponsored by vague “false fronts.” AR 656-57. And he emphasized that Congress had already
addressed the burdens that might arise out of the disclosure obligation by building in the $1000
reporting amount and creating the option of a segregated bank account. AR 657-58.

The Commissioners turned back to the union representative to ask if there were some
way to exempt membership dues while still exposing those hiding behind vague monikers. The
witness did not express a need for further regulation in the union context since he opined that
dues would fall outside of the disclosure provisions as they were already written. “[T]he main

point is that the statute talks in terms of ‘contributing contributions’ and you have interpreted it

to mean ‘donating donations.” Union dues are neither. Plainly they are neither.” AR 659-60.
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But Gold did caution that an organization should not be required to reveal its members simply

because it had engaged in a single electioneering communication:
It seems to me that if somebody gives funds at the dues level — pays dues —
that is not a donation, that is not money contributed. If that individual
voluntarily gives more, that is truly a donative act and then you are
beginning to count perhaps towards the $1,000. But you do clearly have
the authority to make these distinctions and you ought to do so. And the
availability of the option that you’re suggesting in one of the alternatives —
a separate fund, even a union or corporation having a segregated fund, and
just dealing with that — that doesn’t really address this issue completely.

AR 660-61.

The Chairman of the Commission observed that when WRTL 1l identified a new group of
communications that could not be prohibited, it necessarily drew a broader group of entities into
the regulatory regime, and then the panel went on to discuss with how it should define the class
of communications that were protected. AR 665-721.

The third panel on October 17, 2007 consisted of Jessica Robinson of the American
Federation of State, County, and Municipal Employees and Paul Ryan from the Campaign Legal
Center. AR 721-790. Robinson’s remarks were directed to the need for a broad, clearly
delineated safe harbor for permissible issue advocacy. She recommended that the Commission
adopt Alternative 2, which would limit disclosure obligations by limiting the set of
communications to which they would pertain. AR 721-26. She did say, though, that if the
agency adopted Alternative 1, instead, it should simplify the disclosure requirements. She feared
that the regulatory requirement to disclose “donations” could be applied to dues and therefore
difficult to enforce and she concluded, “[t]he easiest way to address these issues is to require

reporting only for those people who earmark funds to be used for WRTL Il type communications

and other funds should be reported just as a donation of the labor union.” AR 727.
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Ryan pointed out that while there were several commenters who proposed exempting
WRTL Il ads from the BCRA disclosure requirements, there was a large group of commenters,
who came from groups with varying perspectives on campaign finance disclosure, who would all
agree “that the plaintiff in WRTL did not challenge the disclosure requirements, the WRTL court
did not address the constitutionality of the disclosure requirements, and the McConnell court by a
large majority specifically upheld the constitutionality of these disclosure requirements.” AR
730-31. For those reasons, and because there are different constitutional tests to be applied to
funding restrictions and disclosure rules, there are broader governmental interests served by
disclosure, and the burdens imposed by disclosure are less than those imposed by restrictions on
expenditures, he urged the agency not to utilize the rulemaking to alter the BCRA disclosure
requirements. AR 729-32.

The panel then talked a great deal about the scope of any safe harbor and where the
Supreme Court had drawn the line on permissible expenditures for issue ads, before it turned
again to the disclosure issue. One Commissioner asked whether there would be any union
members whose dues would exceed $1,000 per year, and the answer was yes, although no
numbers were provided. AR 766-67. The Commissioner also posed questions about how to
exempt legitimate dues from disclosure requirements without creating a loophole whereby an
anonymous advocacy organization could simply structure itself to charge exorbitant “dues” and
thereby shield the names of a limited set of individual donors. Robinson responded, “I suppose
one thing you would look at is donative intent . . . . Union dues, they are not donations because
they are required for union membership. So one of the ways you would look at it is you would
look at the intent of the members of [the group]. Are they doing it so the organization can pay

for electioneering communications?” AR 768-69. The specter of probing a contributor’s intent
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prompted this comment by the Vice Chairman: “It’s one of those things that we would have to
get into discovery for and that would be a bad thing.” AR 769. Robinson agreed, id., and the
panel resumed its discussion about the content of WRTL 11 ads.

On October 18, 2007, the Commission heard from Brian Svoboda on behalf of the
Democratic Congressional Campaign Committee, Jeremiah Morgan of William J. Olson, P.C.,
representing the Free Speech Coalition and Free Speech Defense and Education Fund, and
Michael Trister for the Alliance for Justice. AR 797-899. Morgan took a strong stance against
imposing disclosure requirements on entities sponsoring issue ads, and he argued that neither of
the alternatives in the Notice would comport with the First Amendment. AR 798-805. Svoboda
encouraged the Commission to proceed narrowly and to do little more than what WRTL Il
required, particularly in the disclosure arena, which was not addressed in the opinion at all and
might require a different legal standard and method of legal review. AR 805-09. He maintained
that this approach would reflect “fidelity to what it was that Congress passed,” AR 806, but in
his remarks, Trister countered that the existing reporting requirements were not written for
corporations or labor unions, so it would be impossible for the Commission to divine how
Congress would have decided the question. Under those circumstances, he counseled the agency
to adopt Alternative 2, excluding WRTL Il communications from the definition of electioneering
communications, and to leave the question of what reporting requirements should apply to the
funding of this new particular category of speech up to the legislature. AR 812-16.

After the panelists discussed the safe harbor issue in depth, a Commissioner asked:

The comment that was most persuasive to me on this point was the one the
labor unions filed, because it seems to me you would not even get very
useful information out of making a labor union disclose the names of all of
its members, anybody who has paid dues in the last year . ... Now is

there some way that we could preserve the disclosure piece of it, because |
think it’s still on the books and we kind of have an obligation to do that,
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and yet, define donation perhaps in some way to exclude union dues . . .
and yet not open the door to . . . those sort of organizations that are always
described as shady or shadowy because we do not know who the donors
are behind them? That’s the sort of disclosure that I think Congress
actually has historically been concerned about. Is there some way to catch
one and not the other?

AR 833-34.

Svoboda posited that Congress provided for the segregated account as one possible
option for organizations that wanted to limit disclosure by disclosing only those who donated to
the segregated account. AR 834-37. Trister suggested that the agency could call for the
information that 501(c) organizations are already required to supply to the IRS. But he
expressed the view that there should be a distinction between a general support grant, which an
organization can use for any purpose, and an earmarked or special project grant, and he noted
that general support grants, even if reportable to the IRS, should not be included within the FEC
definition of donation. “If they gave it whenever they gave it and said, ‘Here’s $1,000 and |
want you to run an ad,” then they ought to report that. But if they give them $1,000 and say,
‘here’s $1,000. | like your organization. Keep up the good work,” which is essentially a general
support grant, then it is unfair and it [is] misleading to the public to suggest that person was
connected to the ad in some way, that they paid for the ad.” AR 839-40. Trister also noted that
Congress had distinguished between earmarked and non-earmarked funds in other reporting
contexts. AR 840.

Svoboda generally agreed with Trister as to unions, but he thought that an intent-based
distinction would be problematic in the case of those non-profit organizations created for the
primary purpose of running electioneering communications. He cautioned that such an approach
would create an enormous hole in the statutory requirement, leaving both the public, and a

candidate who might wish to respond to an attack, in the dark about who had sponsored an

34

(Page 90 of Total)



Case 1:11-cv-00766-ABJ Document 100 Filed 11/25/14 Page 35 of 46
USCA Case #14-5249  Document #1526061 Filed: 12/08/2014  Page 36 of 47

advertisement at a critical time close to an actual election. AR 842-44. In response to a question
by a Commissioner concerned about potential threats to those who might criticize an incumbent
officeholder, Svoboda further explained that the identity of the speaker, and not simply the
content of the speech, could play an important role in determining the nature of the response.
AR 850-52. Trister took the position that Svoboda’s concerns were overstated, because such
organizations would likely be required to disclose under the regulations for registered political
committees anyway. AR 845.

The panel was then occupied by an extended legal discussion on the question of whether
the justifications for campaign finance regulation set forth in the Supreme Court’s opinion in
Buckley v. Valeo would apply to WRTL Il ads and what Chief Justice Roberts meant on page
2672 of the WRTL Il opinion when he questioned whether issue ads that are not the functional
equivalent of express advocacy raise the sort of corruption concern identified in Buckley as
reason for campaign finance regulation. And Commissioner von Sakovsky asked, if WRTL 1l
ads were not electoral activities, how did the FEC have any authority to call for disclosure of
their sponsors at all? AR 853-56. Since the positions expressed by both the Commissioners and
the witnesses during this and similar portions of the hearing were legal conclusions, they shed
light on the agency’s thought processes and decision making but in the end, they do not provide
“evidence” against which the decision can be tested.

The final panel consisted of Stephen Hoersting of the Center for Competitive Politics;
John Sullivan of the Service Employees International Union; Heidi Abegg, on behalf of the
American Taxpayers Alliance and Americans for Limited Government, and Michael Boos of
Citizens United. AR 900; 902. Abegg urged the Commissioners to think about those 501(c)(4)

organizations that may express unpopular opinions and generate strong adverse reactions from
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both the government and the public. She took the position that disclosure requirements would
raise privacy concerns and pose a risk of harassment and reprisals. She spoke of a longstanding
tradition of anonymous public speech, and said that there would be no compelling governmental
interest that would support disclosure regulations in the case of communications that are not
express advocacy or its functional equivalent. Ultimately, Abegg urged the adoption of
Alternative 2, which would have the effect of eliminating disclosure requirements for WRTL 1l
communications. AR 902-08.

Boos of Citizens United also noted that Alternative 1 did not solve the problems related
to those communications because it would leave the “burdensome” disclosure scheme that
applies to electioneering communications intact. But Boos failed to elaborate on how disclosure
was burdensome. AR 910. He took the position that the FEC should adopt Alternative 2 instead
since it would exempt the ads in question — not only the WRTL Il grassroots ads, but also
Citizens United’s advertisements promoting the books and documentary films it produces — from
the regulatory scheme altogether. Finally, he called for a broader safe harbor in Alternative 2.
AR 908-14.

Stephen Hoersting agreed with the notion that “it would be absurd to have organizations
Congress never intended to run ECs all of a sudden have to start reporting their electioneering
communications,” but he cautioned: “it would be untenable for the Commission to invoke its
administrative authority to stay application of Section 201, a facially valid provision, without
some organization asserting the application of 201 violates the rights of speech and association.
It would be unseemly for that question to be litigated in the posture of an agency defending its
administrative prerogatives . . . with no factual background of a speaker who is actually chilled.”

AR 915. See also AR 927-28. He concluded: “The Commission should therefore hold its nose
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and apply Section 201 to issue advocates . . . . The word ‘contributes’ . . . should guide the
Commission in crafting disclosure requirements even if disclosure comes down harder on
nonprofit organizations whose ads are funded by contributors than it would for for-profit
corporations.” AR 916.™ Finally, Hoersting underscored the importance of the need for a clear,
narrow definition of express advocacy. AR 917-19.

The union witness explained that the SEIU, AFL, NEA, and AFSCME were all very
active in the area of issue advocacy, spending considerable resources on federal and state
legislative activities and spending “a tremendous amount of our members’ voluntary
contributions on political activities.” AR 920. He argued that WRTL Il required the agency to
revise its regulations concerning the definition of electioneering communications since the
Supreme Court had redefined the boundaries of the Commission’s authority, and he emphasized
the important distinction between donations and dues.

Members pay dues to wunions not to finance electioneering
communications, but to finance and support the full range of activities that
the union engages in, from collective bargaining representation, to
servicing members, to engaging in advocacy both with their employers
and with state and local officials around the country. And it would be, if
not counterproductive, at least serving no particular purpose to report or
disclose the names of people who did in fact not contribute to the
financing of a particular electioneering communication.
AR 923-24.

There was then considerable discussion by the panel about the extent of the safe harbor

provisions in the regulations under consideration and the manner in which the agency could and

should implement the WRTL Il imperative to define the functional equivalent of express

advocacy. AR 925-65. In response to a question from one of the Commissioners returning to

11 Later, Abegg disagreed. AR 952-53 (“I am for ‘the tie goes to the speaker’ and not
require another nonprofit to spend a lot of money bringing another lawsuit to challenge the
disclosure provisions.”).
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the disclosure issue, Stephen Hoersting suggested that the Commission could probably draw an
inference from Congress’s rejection of amendments to the Honest Leadership Open Government
Act that would have required the disclosure of donors to grassroots lobbying organizations that
Congress did not intend that the FECA disclosure rules would apply to grassroots issue
advertisements. AR 964-65. Boos, from Citizens United, stressed the fact that if the agency
were to define electioneering communication to exempt certain ads, then those ads would be free
of any the disclosure and reporting requirements as well. AR 967.

At the close of the hearing, the Vice Chairman asked Abegg to provide more information
in support of her claim that disclosure could pose some threat to potential donors. AR 968. The
witness reiterated that disclosure requirements might chill political speech, but she presented the
Commission with no specifics:

I have particular examples, but | can’t share them. Some of them are
businessmen who are active in one political party but there is an issue that
is important to them so they want [to] give to effect change on that issue
and they are afraid if they do so they will face harassment or reprisals
from those in the other organizations with which they were associated.

AR 969-70. Abegg went on:

Some of them just don’t want their names known. They don’t want any
attention. They just want to do it anonymously and go about their way.

AR 970. She maintained that “[i]t is a very real concern” that could stop the flow of donations,
and Hoersting echoed that sentiment. He indicated that he had been involved in conversations
where “people stopped their activities because they heard about this disclosure aspect,” but his
testimony on that point was similarly vague. AR 971.

Chairman Lenard: Could you just elaborate on exactly concretely what
their concern is?
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Mr. Hoersting: Yes. Well, 1 am not sure that I could, actually. 1 just

know when they heard disclosure they were not longer interested in

pursuing that issue that had a nexus to candidates.
AR 971. Sullivan from SEIU reminded the Commission of the need to protect the names of
union members from potential reprisals in the workplace. AR 973-74. And then finally, with
respect to the disclosure issue, the Citizens United witness raised the question of the
organization’s sales revenue and asked how, if the agency adopted Alternative 1, one would
differentiate between such revenue and reportable “contributions” that would be used to fund
advertisements. AR 974-75. At that point, the second day of hearings came to an end.

A month later, on November 16, 2007, the General Counsel to the Commission
transmitted a Memorandum to the Commission which set forth two proposed draft final rules for
the implementation of a WRTL Il exemption. AR 1001-12. Draft A simply created an
exemption from the definition of “electioneering communication.” AR 1002-04. But Draft B
included changes to the electioneering communications reporting requirements in 11 CFR
8104.20, adding the language at issue in this case. AR 1006. The agency received only one
letter responding to the change in the reporting requirements, and in it, J. Gerald Hebert and Paul
S. Ryan of the Campaign Legal Center expressed their strong objection. AR 1024-26 (“We
believe it would be a mistake of historic proportions for the Commission to go beyond the text of
the controlling opinion in WRTL.”).*> The final rule was approved by the Commission on
November 20, 2007.

Based upon this review of the entire record and the hearing transcript, the Court cannot

conclude that the FEC “examine[d] the relevant data and articulate[d] a satisfactory explanation

12 The Commission also received a letter strongly objecting to proposed language in the
draft Explanation and Justification which would have differentiated between for-profit
corporations and qualified non-profit corporations when applying the new limitation to the
reporting requirements. AR 1127-28. This language did not appear in the final rule.
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for its action including a ‘rational connection between the facts found and the choice made.’”
See State Farm, 463 U.S. at 43, quoting Burlington Truck Lines v. United States, 371 U.S. 156,
168 (1962). It is hard to put one’s finger upon any data that prompted the particular rule in
question, or the specific material in the transcript that supports the agency’s statement in the
Explanation and Justification that “witnesses at the Commission’s hearing testified that the effort
necessary to identify those persons who provided funds totaling $1,000 or more to a corporation
or labor organization would be very costly and require an inordinate amount of effort.” 72 Fed.
Reg. at 72911. There was no testimony about how many organizations now covered by the
regulatory regime would be affected by the burdens involved with compliance, what those
burdens would actually entail, and what the costs would be.

The witnesses appeared to generally agree that neither the statute nor the existing
regulations defining “contributors” as “donors” would call for the disclosure of the names of a
for-profit corporation’s commercial customers and investors, or names of all labor union
members, since none of those individuals could fairly be characterized as “donors.” Thus, the
concerns that were expressed related largely to non-profit advocacy groups. In the Explanation
and Justification that accompanied the final rule, the agency stated that a non-profit corporation’s
coffers would include “donations from persons who support the corporation’s mission,” but that
those “donors do not necessarily support the corporation’s electioneering communications.” 72
Fed. Reg. at 72911. But no testimony indicated how many non-profit organizations, if any,
collected contributions or dues or that would exceed the $1000 statutory threshold, how many
individuals made donations or paid dues in those amounts, or how difficult it would be to keep
track of them. No evidence was adduced that would suggest that individuals contributing more

than $1000 to a non-profit would be likely to disagree with the messages to be conveyed by that
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organization in its electioneering communications. And nothing explained why the segregated
bank account was not a suitable solution for any of the problems that were identified. So the
Court cannot find the regulation to be reasonable under the State Farm formulation.

IV.  The regulation contravenes the language and the purpose of the statute.

It is true that at the second step of the Chevron analysis, the reviewing court is required to
accord appropriate weight to an agency’s interpretation of a statutory scheme that falls within its
bailiwick. 467 U.S. at 844. But an agency’s interpretation of an ambiguous statutory provision
must still be reasonable “in light of the language, legislative history, and policies of the statute.”
Shays v. FEC, 337 F. Supp. 2d 28, 78 (D.D.C. 2004), aff’d 414 F.3d 76 (D.C. Cir. 2005)
(“Shays I”), quoting Republican National Committee v. FEC, 76 F.3d 400, 406 (D.C. Cir. 1996).
Moreover, in Shays I11, the Court of Appeals declared: “[i]n applying Chevron’s second step and
the APA, we must reject administrative constructions of a statute that frustrate the policy that
Congress sought to implement.” 528 F.3d at 918 (internal quotations and edits omitted). In light
of those precedents, the FEC’s decision to take it upon itself to “limit” the statutory disclosure
requirements cannot be sustained, and for those reasons, in addition to those set forth above, the
Court does not find section 104.20(c)(9) to be a reasonable interpretation of the BCRA.

First, looking at the language of the statute, section 30104(f)(1) imposes its disclosure
requirements on ““[e]very person who makes a disbursement for the direct costs of producing and
airing electioneering communications in an aggregate amount in excess of $10,000 during any
calendar year.” 52 U.S.C. § 30104(f)(1). The BCRA defines “person” to include corporations
and labor unions, 52 U.S.C. § 30101(11), and as the FEC acknowledged in its pleadings before
this Court, even before WRTL 11, the disclosure rules applied to some corporations, in particular,

the non-profit corporations described in FEC v. Massachusetts Citizens for Life, Inc., 479 U.S.
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238 (1986). See Def.’s Mem. [Dkt. # 24] at 6. And section 30104(f)(2) requires disclosure of
“the names and addresses of all contributors who contributed an aggregate amount of $1,000 or
more,” 52 U.S.C. § 30104(f)(2)(E)-(F) (emphasis added), with no limitation other than the
threshold amount.

It is true that the Court of Appeals has already stated that the words “contributors” and
“contributed” can, on their face, be construed to include a purpose requirement. Ctr. for
Individual Freedom v. Van Hollen, 694 F.3d at 111. But an interpretation that narrows the
application of the reporting provision would be inconsistent with the policies underlying the
statute. There can be no dispute that the concept of disclosure and transparency is fundamental
to the BCRA. As the Court set out in some detail in its prior opinion, the legislative history of
the BCRA makes it clear that the purpose behind the disclosure requirements was to enable
voters to be informed about who was trying to influence their decisions. 147 Cong. Rec. S3022-
05, S3034 (Mar. 28, 2001) (statement by Sen. Jeffords) (noting that Congress intended to
“shine[] sunlight on the undisclosed expenditures for sham issue advertisements”); 147 Cong.
Rec. S3233-06, S3238 (April 2, 2001) (statement of Sen. Feinstein) (“The attacks come and no
one knows who is actually paying for them. | believe this is unethical. | believe it is unjust. |
believe it is unreasonable and it must end.”). As the Supreme Court has explained, the disclosure
provisions were intended to prevent independent groups from running advertisements “‘while
hiding behind dubious and misleading names’” so that “citizens [could] ‘make informed choices
in the political marketplace.”” Citizens United, 558 U.S. at 367, quoting McConnell, 540 U.S. at
197.

Therefore, it was contrary to the policy goal that Congress intended to implement for the

Commission to add limiting language to its regulations when the aim of that language was — as
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the FEC put it — “to ensure that disclosure of the newly-permitted electioneering communications
would be narrowly tailored . . ..” Def.’s Mem. at 10. Congress did not call for narrow tailoring;
it called for just the opposite.

And the new rule serves to frustrate the aim of the statute because the introduction of a
subjective test to the reporting regime creates an exception that has the potential to swallow the
rule entirely. A donor can avoid reporting altogether by transmitting funds but remaining silent
about their intended use.

Moreover, the decision to reduce disclosure and transparency was not justified or
necessitated by the reasons the agency identified when the final rule was promulgated. The
Commission posited that the donative purpose limitation was needed because the general
treasury of a corporation or labor organization is likely to contain funds derived from individuals
who do not necessarily support the entity’s electioneering communications, and that therefore,
disclosing the identity of those payors would not advance the goals underlying the reporting
requirements. 72 Fed. Reg. at 72911. But the same rationale applies equally to partnerships,
unincorporated entities, and any other “persons,” and Congress determined that they would all be
bound by the disclosure requirements anyway. See also Citizens United, 558 U.S. at 351 (“All
speakers, including individuals and the media, use money amassed from the economic
marketplace to fund their speech.”). And, prior to WRTL I, the disclosure provisions already
applied to some corporations — the MCFL organizations — which, like other non-profits, pursue a
broad range of educational and advocacy activities beyond the mere funding of electioneering
communications. Furthermore, the agency’s statement that it would be too burdensome to
require organizations to identify all “persons who provided funds,” see 72 Fed. Reg. at 72911, is

inconsistent not only with the statute, but with the agency’s own regulations, because that is not
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who had to be identified under the existing regime in the first place. FEC regulations
implementing the BCRA reporting provisions require the disclosure of “the name and address of
each donor who donated an amount aggregating $1,000 or more,” 11 CFR 8104.20(c)(8)
(emphasis added), not “persons who provided funds.” The Commission failed to articulate why
a for-profit corporation’s customers and investors, or a labor union’s members — all of whom
transfer funds in return for some consideration in the form of goods or services or an ownership
interest — would not be fully protected by the regulation’s limiting reporting requirements to
“donors,” or why further elaboration on that term — rather than the interposition of an intent
limitation that could eviscerate the reporting rules — would not alleviate any lingering confusion.
In other words, the FEC had already clarified the ambiguous statutory term “contributors” in a
manner that largely cured the potential problems it identified. And Congress had already
prescribed a remedy for those organizations that found the identification of all individual donors
to be too burdensome: the segregated bank account. See 52 U.S.C. § 30104(f)(2)(E)."

Since nothing about the WRTL Il decision altered the operation of those regulations, it
was unreasonable to add an intent requirement that limited disclosure obligations for the
supposed purpose of implementing the changes brought about by WRTL Il. Indeed, the
Commission explicitly acknowledged in the Explanation and Justification for the rule that WRTL
I1 did not authorize it to eliminate the reporting requirements. See 72 Fed. Reg. at 72901 (“Thus,
because McConnell has upheld the definition of ECs, as well as the reporting and disclaimer

requirements, as facially valid, and because WRTL Il did not address these provisions, the

13 The fact that these accounts may be used to receive contributions from individual donors
only does not make them an unsuitable vehicle for eliminating the burdens of organizational
disclosure; it was the cost and effort that might be involved in reporting individual donations that
was what troubled the agency.
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Commission has no mandate to revise the underlying definition of ‘electioneering
communication’ or remove the reporting and disclaimer requirements.”)

Finally, the regulation cannot be supported on the grounds that the Commission fairly
balanced the need for disclosure against sensitive First Amendment and privacy concerns. See
Def.’s Mem. at 33-36; CIF Supplemental Mem. [Dkt. # 93] at 5-7. This was not a justification
advanced in the Explanation and Justification, and more important, those arguments have been
foreclosed by the Supreme Court. In Citizens United, the Court clearly found that the disclosure
requirements in the BCRA — even those that apply to ads that are not express advocacy or its
functional equivalent — do not impinge upon constitutional rights, see Citizens United, 558 U.S.
at 367-69. See also Independence Institute v. FEC, Civ. Action No. 14-1500 (CKK), 2014 WL
4959403 (D.D.C. Oct. 6, 2014); Def.’s Opp. at 7 (noting that in McConnell, the Supreme Court
“upheld the electioneering communication disclosure requirements, noting that they did not
suppress speech and that important state interests support the requirements”). Moreover, the
record evidence on the need to address privacy concerns was extremely thin; the fact that some
contributors “just don’t want their names known” does not provide grounds to override a clear

Congressional choice in favor of transparency. AR 970.
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CONCLUSION
For the reasons above, the Court finds that 11 C.F.R. 8 104.20(c)(9) is unreasonable and
therefore fails under the second step of the Chevron test, and that it is arbitrary, capricious, and
contrary to law in violation of the APA. As a result, the Court will enter judgment in favor of

plaintiff, and it will vacate 11 C.F.R. § 104.20(c)(9). A separate order will issue.

AMY BERMAN JACKSON
United States District Judge

DATE: November 25, 2014
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