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government cannot “discharge an employee” in a way that infringes on the First Amendment, then 
“elected members” are similarly protected (internal quotation marks omitted)); Smith v. Twp. of 
Aleppo, No. 05cv0071, 2005 U.S. Dist. LEXIS 44219, at *4-5, 21-22, 34, 41 (W.D. Pa. July 13, 
2005) (noting “greater protection” for “an elected member of a legislative body” than for “a public 
employee” and enjoining policies instituted in retaliation for speaking “on numerous matters of 
public concern” that restricted commissioner’s ability to communicate with town employees and 
that improperly controlled confidential information).   

Of course, New Hampshire’s Right to Know Law (RSA ch. 91-A) requires that a quorum of 
members meet publicly to discuss public business. Council members should not disclose matters 
properly—and within constitutional limits—reserved under RSA 42:1-a(II). They should not vote 
in matters in which they have direct pecuniary interests. Evans v. Hall, 118 N.H. 920, 921 (1978). 
And town leaders can work to persuade one another to maintain decorum and comity, as well as a 
spirit of unity, in the council’s proceedings and actions.   

The instructions given to Londonderry’s town councilors, however, reach beyond these situations, 
chilling under the color of law discussion about public affairs that “is the essence of self-
government.” Garrison, 379 U.S. 74-75. The town should clarify its policies regarding open 
meetings laws and conflicts of interests, as well as the right of council members to speak. This will 
protect both the First Amendment rights of council members and the town from possible First 
Amendment retaliation litigation.  

If desired, we would be happy to speak further about these issues. 
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