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Query Reports Utilities Help Log Out

APPEAL,CLOSED

US District Court Electronic Case Filing System
District of Utah (Central)

CIVIL DOCKET FOR CASE #: 2:25-cv-00050-RJS

Utah Political Watch et al v. Musselman et al
Assigned to: Judge Robert J. Shelby
Case in other court:  Tenth Circuit, 25-04124
Cause: 42:1983 Civil Rights Act

Date Filed: 01/22/2025
Date Terminated: 09/29/2025
Jury Demand: None
Nature of Suit: 440 Civil Rights: Other
Jurisdiction: Federal Question

Plaintiff
Utah Political Watch
Inc

represented by Robert P. Harrington
KUNZLER BEAN & ADAMSON
50 W BROADWAY STE 1000
SALT LAKE CITY, UT 84101
(801)994-4646
Email: rharrington@kba.law
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Charles M Miller
INSTITUTE FOR FREE SPEECH
1150 CONNECTICUT AVE NW STE 801
WASHINGTON, DC 20036
202-301-9800
Email: cmiller@ifs.org
PRO HAC VICE
ATTORNEY TO BE NOTICED

Courtney Corbello
CENTER FOR AMERICAN LIBERTY
PO BOX 200942
PITTSBURGH, PA 15251
703-636-9959
Email: ccorbello@libertycenter.org
PRO HAC VICE
ATTORNEY TO BE NOTICED

Plaintiff
Bryan Schott represented by Robert P. Harrington

(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Charles M Miller
(See above for address)
PRO HAC VICE

Suppl. App. 1
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ATTORNEY TO BE NOTICED

Courtney Corbello
(See above for address)
PRO HAC VICE
ATTORNEY TO BE NOTICED

V.
Defendant
Alexa Musselman
Utah House of Representatives
Communications Director and Media
Liaison Designee

represented by Christine R. Gilbert
OFFICE OF LEGISLATIVE RESEARCH
& GENERAL COUNSEL
W210 STATE CAPITOL COMPLEX
SALT LAKE CITY, UT 84114
801-538-1032
Email: cgilbert@le.utah.gov
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Tyler R. Green
CONSOVOY MCCARTHY PLLC
222 S MAIN ST STE 5TH FL
SALT LAKE CITY, UT 84111
703-243-9423
Email: tyler@consovoymccarthy.com
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Alan R. Houston
OFFICE OF LEGISLATIVE RESEARCH
& GENERAL COUNSEL
STATE CAPITOL BUILDING 436
SALT LAKE CITY, UT 84114
385-258-7086
Email: ahouston@le.utah.gov
ATTORNEY TO BE NOTICED

Daniel M. Vitagliano
CONSOVOY MCCARTHY PLLC
1600 WILSON BLVD STE 700
ARLINGTON, VA 22209
703-243-9423
Email: dvitagliano@consovoymccarthy.com
PRO HAC VICE
ATTORNEY TO BE NOTICED

Julius Kairey
CONSOVOY MCCARTHY PLLC
1600 WILSON BLVD
STE 700
ARLINGTON, VA 22209
703-243-9423
Email: julius@consovoymccarthy.comSuppl. App. 2
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PRO HAC VICE
ATTORNEY TO BE NOTICED

Victoria Ashby
436 STATE CAPITOL W STE 210
SALT LAKE CITY, UT 84103
801-538-1032
Email: vashby@le.utah.gov
ATTORNEY TO BE NOTICED

Defendant
Aundrea Peterson
Utah Senate Deputy Chief of Staff and
Media Liaison Designee

represented by Christine R. Gilbert
(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Tyler R. Green
(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Alan R. Houston
(See above for address)
ATTORNEY TO BE NOTICED

Daniel M. Vitagliano
(See above for address)
PRO HAC VICE
ATTORNEY TO BE NOTICED

Julius Kairey
(See above for address)
PRO HAC VICE
ATTORNEY TO BE NOTICED

Victoria Ashby
(See above for address)
ATTORNEY TO BE NOTICED

Defendant
Abby Osborne
Utah House of Representatives Chief of Staff

represented by Christine R. Gilbert
(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Tyler R. Green
(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Alan R. Houston
(See above for address)
ATTORNEY TO BE NOTICED

Suppl. App. 3
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Daniel M. Vitagliano
(See above for address)
PRO HAC VICE
ATTORNEY TO BE NOTICED

Julius Kairey
(See above for address)
PRO HAC VICE
ATTORNEY TO BE NOTICED

Victoria Ashby
(See above for address)
ATTORNEY TO BE NOTICED

Defendant
Mark Thomas
Utah Senate Chief of Staff in their official
and individial capacities

represented by Christine R. Gilbert
(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Tyler R. Green
(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Alan R. Houston
(See above for address)
ATTORNEY TO BE NOTICED

Daniel M. Vitagliano
(See above for address)
PRO HAC VICE
ATTORNEY TO BE NOTICED

Julius Kairey
(See above for address)
PRO HAC VICE
ATTORNEY TO BE NOTICED

Victoria Ashby
(See above for address)
ATTORNEY TO BE NOTICED

Date Filed # Docket Text

01/22/2025 1  Case has been indexed and assigned to District Judge Ann Marie McIff Allen. Plaintiffs
Bryan Schott, Utah Political Watch is directed to E-File the Complaint and cover sheet
(found under Complaints and Other Initiating Documents) and pay the filing fee of $
405.00 by the end of the business day.
NOTE: The court will not have jurisdiction until the opening document is electronically
filed and the filing fee paid in the CM/ECF system.
Civil Summons may be issued electronically. Prepare the summons using the courts PDF

Suppl. App. 4
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version and email it to utdecf_clerk@utd.uscourts.gov for issuance. (sg) (Entered:
01/22/2025)

01/22/2025 2  COMPLAINT FOR DECLARATORY, INJUNCTIVE, AND OTHER RELIEF (Motion for
Temporary Restraining Order to be filed separately) against All Defendants (Filing fee $
405, receipt number AUTDC-5306874) filed by Utah Political Watch, Bryan Schott.
(Attachments: # 1 Exhibit A - Media Access Credentialing Policy 2025, # 2 Exhibit B -
Media Access Credentialing Policy 2024, # 3 Exhibit C - Text Exchange, # 4 Exhibit D -
Appeal Denial Letter, # 5 Civil Cover Sheet) (Harrington, Robert) (Entered: 01/22/2025)

01/22/2025 3  Plaintiff's MOTION for Temporary Restraining Order and Memorandum in Support filed
by Plaintiffs Bryan Schott, Utah Political Watch. (Attachments: # 1 Exhibit A - Media
Access Credentialing Policy 2025, # 2 Exhibit B - Media Access Credentialing Policy
2024, # 3 Exhibit C - Text Exchange, # 4 Exhibit D - Appeal Denial Letter, # 5 Exhibit -
Declaration of Bryan Schott, # 6 Text of Proposed Order)(Harrington, Robert) (Entered:
01/22/2025)

01/22/2025 4  NOTICE OF REQUIREMENTS for appearance Pro Hac Vice emailed to attorney Charles
Miller and Courtney Corbello for Bryan Schott, Utah Political Watch. (sg) (Entered:
01/22/2025)

01/22/2025 5  MOTION for Admission Pro Hac Vice of Charles Miller , Registration fee $ 50, receipt
number AUTDC-5307084,

Attorneys awaiting Pro Hac Vice admission should immediately register to efile and
receive electronic notification of case activity in the District of Utah at
https://www.pacer.uscourts.gov/cmecf/dcbk.html.
Registration requests will not be approved until the court has granted the pro hac vice
motion. Instructions are available on the court's website at
https://www.utd.uscourts.gov/cmecf-electronic-case-filing.

filed by Plaintiffs Bryan Schott, Utah Political Watch. (Attachments: # 1 Exhibit A - PHV
App re C. Miller, # 2 Text of Proposed Order)(Harrington, Robert) (Entered: 01/22/2025)

01/22/2025 6  MOTION for Admission Pro Hac Vice of Courtney Corbello , Registration fee $ 50, receipt
number AUTDC-5307089,

Attorneys awaiting Pro Hac Vice admission should immediately register to efile and
receive electronic notification of case activity in the District of Utah at
https://www.pacer.uscourts.gov/cmecf/dcbk.html.
Registration requests will not be approved until the court has granted the pro hac vice
motion. Instructions are available on the court's website at
https://www.utd.uscourts.gov/cmecf-electronic-case-filing.

filed by Plaintiffs Bryan Schott, Utah Political Watch. (Attachments: # 1 Exhibit A - PHV
App re C. Corbello, # 2 Text of Proposed Order)(Harrington, Robert) (Entered:
01/22/2025)

01/24/2025 7  DOCKET TEXT ORDER granting 5 Motion for Admission Pro Hac Vice of Attorney
Charles Miller for Bryan Schott,Charles Miller for Utah Political Watch.

Attorneys admitted Pro Hac Vice must register to efile and receive electronic notification of
case activity in the District of Utah at https://www.pacer.uscourts.gov/cmecf/dcbk.html.
Instructions are available at https://www.utd.uscourts.gov/cmecf-electronic-case-filing.A
Pro Hac Vice Attorney who fails to register for CM/ECF access will not receive
notifications of electronic filings.

Suppl. App. 5
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Attorneys admitted Pro Hac Vice may download a copy of the District of Utahs local rules
from the courts web site at https://www.utd.uscourts.gov/rules-practice.

Signed by District Judge Ann Marie McIff Allen on 1/24/2025. No attached document.
(mh) (Entered: 01/24/2025)

01/24/2025 8  DOCKET TEXT ORDER REFERRING CASE to Magistrate Judge Cecilia M. Romero
under 28:636 (b)(1)(A), Magistrate Judge to hear and determine all nondispositive pretrial
matters. No attached document.

Signed by District Judge Ann Marie McIff Allen on 1/24/2025. (pjd) (Entered: 01/24/2025)

01/24/2025 9  DOCKET TEXT ORDER granting 6 Motion for Admission Pro Hac Vice of Attorney
Courtney Corbello for Bryan Schott,Courtney Corbello for Utah Political Watch.

Attorneys admitted Pro Hac Vice must register to efile and receive electronic notification of
case activity in the District of Utah at https://www.pacer.uscourts.gov/cmecf/dcbk.html.
Instructions are available at https://www.utd.uscourts.gov/cmecf-electronic-case-filing.A
Pro Hac Vice Attorney who fails to register for CM/ECF access will not receive
notifications of electronic filings.

Attorneys admitted Pro Hac Vice may download a copy of the District of Utahs local rules
from the courts web site at https://www.utd.uscourts.gov/rules-practice.

Signed by District Judge Ann Marie McIff Allen on 1/24/2025. No attached document.
(mh) (Entered: 01/24/2025)

01/24/2025 10  ORDER denying without prejudice Plaintiffs' 3 Motion for TRO. Though the court's
schedule may present some challenges, Plaintiffs may request a scheduling conference
after providing notice to Defendants. Signed by Judge Robert J. Shelby on 1/24/2025. (mh)
(Entered: 01/24/2025)

01/24/2025 11  ORDER OF RECUSAL District Judge Ann Marie McIff Allen recused. Case reassigned to
Judge Robert J. Shelby for all further proceedings. Signed by District Judge Ann Marie
McIff Allen on 1/24/2025. (mh) (Entered: 01/24/2025)

01/24/2025 12  CERTIFICATE OF SERVICE by Bryan Schott, Utah Political Watch re 3 Plaintiff's
MOTION for Temporary Restraining Order and Memorandum in Support , 2 Complaint,,
(Harrington, Robert) (Entered: 01/24/2025)

01/24/2025 13  REQUEST for Renewal of Motion for Temporary Restraining Order re 10 Order on
Motion for TRO, filed by Plaintiffs Bryan Schott, Utah Political Watch. (Attachments: # 1
Exhibit A - Miller Email Jan 22, # 2 Exhibit B - Notice to Court, # 3 Exhibit C -
Defendants' Waiving Service, # 4 Exhibit D - Notice to Court of Waiver)(Harrington,
Robert) (Entered: 01/24/2025)

01/24/2025 14  NOTICE OF HEARING: (Notice generated by Mary Jane McNamee) In Person Status
Report and Scheduling Conference set for 1/27/2025 at 11:30 AM in Rm 3.100 before
Judge Robert J. Shelby. (mjm) (Entered: 01/24/2025)

01/24/2025 15  WAIVER OF SERVICE Returned Executed filed by Utah Political Watch, Bryan Schott.
Waiver received from All Defendants on January 23, 2025. (Miller, Charles) (Entered:
01/24/2025)

01/27/2025 16  Minute Entry for proceedings held before Judge Robert J. Shelby: Status Conference held
on 1/27/2025. The court sets the following dates/deadlines: Response to docket entry 3
Plaintiff's MOTION for Temporary Restraining Order filed by Plaintiffs Bryan Schott, UtahSuppl. App. 6
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Political Watch due by 1/31/2025. Plaintiff's Repy Memo due by 2/3/2025. In Person
Motion Hearing set for 2/5/2025 at 01:30 PM in Rm 3.100 before Judge Robert J. Shelby.
In advance of hearing, counsel should submit direct testimony via witness affidavits and
meet and confer about what witnesses should be available for cross and redirect
examination. Attorney for Plaintiff: Charles Miller, Robert Harrington; Attorney for
Defendant: Victoria Ashny, Christine Gilbert. Court Reporter: Ed Young. Recording:
Electronic.(Time Start: 11:31, Time End: 11:50, Room 3.100.) (mjm) (Entered:
01/27/2025)

01/27/2025 17  Supplemental AFFIDAVIT/DECLARATION of Bryan Schott in Support re 3 Plaintiff's
MOTION for Temporary Restraining Order and Memorandum in Support filed by
Plaintiffs Bryan Schott, Utah Political Watch. (Attachments: # 1 Exhibit E - House &
Senate Media Credential GRAMMA Request, # 2 Exhibit F - Press Credential List)
(Harrington, Robert) (Entered: 01/27/2025)

01/27/2025 18  NOTICE of Appearance by Tyler R. Green on behalf of Alexa Musselman, Abby Osborne,
Aundrea Peterson, Mark Thomas (Green, Tyler) (Entered: 01/27/2025)

01/28/2025 19  MOTION for Admission Pro Hac Vice of Daniel M. Vitagliano , Registration fee $ 50,
receipt number AUTDC-5313396,

Attorneys awaiting Pro Hac Vice admission should immediately register to efile and
receive electronic notification of case activity in the District of Utah at
https://www.pacer.uscourts.gov/cmecf/dcbk.html.
Registration requests will not be approved until the court has granted the pro hac vice
motion. Instructions are available on the court's website at
https://www.utd.uscourts.gov/cmecf-electronic-case-filing.

filed by Defendants Alexa Musselman, Abby Osborne, Aundrea Peterson, Mark Thomas.
(Attachments: # 1 Exhibit, # 2 Text of Proposed Order)(Green, Tyler) (Entered:
01/28/2025)

01/28/2025 20  MOTION for Admission Pro Hac Vice of Julius Kairey , Registration fee $ 50, receipt
number AUTDC-5313545,

Attorneys awaiting Pro Hac Vice admission should immediately register to efile and
receive electronic notification of case activity in the District of Utah at
https://www.pacer.uscourts.gov/cmecf/dcbk.html.
Registration requests will not be approved until the court has granted the pro hac vice
motion. Instructions are available on the court's website at
https://www.utd.uscourts.gov/cmecf-electronic-case-filing.

filed by Defendants Alexa Musselman, Abby Osborne, Aundrea Peterson, Mark Thomas.
(Attachments: # 1 Exhibit, # 2 Text of Proposed Order)(Green, Tyler) (Entered:
01/28/2025)

01/28/2025 21  NOTICE OF HEARING ON MOTION re: 3 Plaintiff's MOTION for Temporary
Restraining Order and Memorandum in Support : (Notice generated by Mary Jane
McNamee). In Person Motion Hearing set for 2/5/2025 at 01:30 PM in Rm 3.100 before
Judge Robert J. Shelby. (mjm) (Entered: 01/28/2025)

01/28/2025 22  MOTIONS REFERRED - 20 MOTION for Admission Pro Hac Vice of Julius Kairey ,
Registration fee $ 50, receipt number AUTDC-5313545,

Attorneys awaiting Pro Hac Vice admission should immediately register to efile and
receive electronic notification of case ac, 19 MOTION for Admission Pro Hac Vice of

Suppl. App. 7
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Daniel M. Vitagliano , Registration fee $ 50, receipt number AUTDC-5313396,

Attorneys awaiting Pro Hac Vice admission should immediately register to efile and
receive electronic notification of Motions referred to Cecilia M. Romero.(mjm) (Entered:
01/28/2025)

01/28/2025 23  NOTICE AFFIRMING PRIOR ORDER OF REFERENCE re 8 Order Referring Case to
Magistrate Judge. Orders of the prior judge are affirmed including the order of reference to
Magistrate Judge Cecilia M. Romero under 28:636 (b)(1)(A). (mh) (Entered: 01/28/2025)

01/28/2025 24  ORDER granting 19 Motion for Admission Pro Hac Vice of Attorney Daniel M. Vitagliano
for Alexa Musselman,Daniel M. Vitagliano for Abby Osborne,Daniel M. Vitagliano for
Aundrea Peterson,Daniel M. Vitagliano for Mark Thomas.

Attorneys admitted Pro Hac Vice must register to efile and receive electronic notification of
case activity in the District of Utah at https://www.pacer.uscourts.gov/cmecf/dcbk.html.
Instructions are available at https://www.utd.uscourts.gov/cmecf-electronic-case-filing.A
Pro Hac Vice Attorney who fails to register for CM/ECF access will not receive
notifications of electronic filings.

Attorneys admitted Pro Hac Vice may download a copy of the District of Utahs local rules
from the courts web site at https://www.utd.uscourts.gov/rules-practice.

Signed by Magistrate Judge Cecilia M. Romero on 1/28/2025. (mh) (Entered: 01/28/2025)

01/28/2025 25  ORDER granting 20 Motion for Admission Pro Hac Vice of Attorney Julius Kairey for
Alexa Musselman,Julius Kairey for Abby Osborne,Julius Kairey for Aundrea
Peterson,Julius Kairey for Mark Thomas.

Attorneys admitted Pro Hac Vice must register to efile and receive electronic notification of
case activity in the District of Utah at https://www.pacer.uscourts.gov/cmecf/dcbk.html.
Instructions are available at https://www.utd.uscourts.gov/cmecf-electronic-case-filing.A
Pro Hac Vice Attorney who fails to register for CM/ECF access will not receive
notifications of electronic filings.

Attorneys admitted Pro Hac Vice may download a copy of the District of Utahs local rules
from the courts web site at https://www.utd.uscourts.gov/rules-practice.

Signed by Magistrate Judge Cecilia M. Romero on 1/28/2025. (mh) (Entered: 01/28/2025)

01/31/2025 26  MEMORANDUM in Opposition re 3 Plaintiff's MOTION for Temporary Restraining
Order and Memorandum in Support filed by Defendants Alexa Musselman, Abby Osborne,
Aundrea Peterson, Mark Thomas. (Green, Tyler) (Entered: 01/31/2025)

01/31/2025 27  AFFIDAVIT/DECLARATION of Aundrea Peterson in Opposition re 3 Plaintiff's
MOTION for Temporary Restraining Order and Memorandum in Support filed by
Defendants Alexa Musselman, Abby Osborne, Aundrea Peterson, Mark Thomas.
(Attachments: # 1 Exhibit 2025 Utah Capitol Media Access and Credentialing Policy, # 2
Exhibit Press room, # 3 Exhibit Senate gallery, # 4 Exhibit House gallery, # 5 Exhibit 2018
Utah Capitol Media Credentialing Policy, # 6 Exhibit 2019 Utah Capitol Media
Credentialing Policy, # 7 Exhibit 2020 Utah Capitol Media Credentialing Policy, # 8
Exhibit 2021 Utah Capitol Credentialing Policy, # 9 Exhibit 2022 Utah Capitol Media
Access and Credentialing Policy, # 10 Exhibit 2023 Utah Capitol Media Access and
Credentialing Policy, # 11 Exhibit 2024 Utah Capitol Media Access and Credentialing
Policy, # 12 Exhibit 2025 Utah Capitol Media Access and Credentialing Policy - Nov. 5,
2024, # 13 Exhibit E-mail re 2025 media credential process, # 14 Exhibit Credentialing
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application process, # 15 Exhibit Salt Lake Tribune e-mail, # 16 Exhibit Schott credential
status change, # 17 Exhibit E-mail re press release distribution, # 18 Exhibit E-mail re
background check)(Green, Tyler) (Entered: 01/31/2025)

01/31/2025 28  AFFIDAVIT/DECLARATION of Alexa Musselman in Opposition re 3 Plaintiff's
MOTION for Temporary Restraining Order and Memorandum in Support filed by
Defendants Alexa Musselman, Abby Osborne, Aundrea Peterson, Mark Thomas.
(Attachments: # 1 Exhibit Text messages, # 2 Exhibit Text messages, # 3 Exhibit E-mail
denial, # 4 Exhibit Schott appeal, # 5 Exhibit Appeal denial, # 6 Exhibit Osborne Tweet, #
7 Exhibit Schott deleted tweet)(Green, Tyler) (Entered: 01/31/2025)

02/03/2025 29  REPLY to Response to Motion re 3 Plaintiff's MOTION for Temporary Restraining Order
and Memorandum in Support filed by Plaintiffs Bryan Schott, Utah Political Watch.
(Miller, Charles) (Entered: 02/03/2025)

02/05/2025 31  Minute Order. Proceedings held before Judge Robert J. Shelby: Motion Hearing held on
2/5/2025 re: docket entry 3 Plaintiff's MOTION for Temporary Restraining Order and
Memorandum in Support filed by Utah Political Watch, Bryan Schott. Oral argument
heard. For the reasons stated on the record the court DENIED WITHOUT PREJUDICE
docket entry 3 Plaintiff's MOTION for Temporary Restraining Order. The court grants
Plaintiff leave to file an amended complaint. Counsel will meet and confer to discuss how
the case will proceed. Written Order to follow oral order: No. Attorney for Plaintiff:
Charles Miller, Robert Harrington; Attorney for Defendant Tyler Green, Daniel Vitagliano;
Victoria Ashby, Christine Gilbert. Court Reporter: Ed Young. (Time Start: 1:40, Time End:
4:40, Room 3.100.) (mjm) (Entered: 02/06/2025)

02/06/2025 30  AO 435 TRANSCRIPT REQUEST ORDER FORM by Bryan Schott, Utah Political Watch
for proceedings held on February 5, 2025 before Judge Robert J. Shelby.. (Harrington,
Robert) (Entered: 02/06/2025)

02/10/2025 32  **RESTRICTED DOCUMENT** NOTICE OF FILING OF OFFICIAL TRANSCRIPT
of Motion Hearing held on February 5, 2025 before Judge Robert J. Shelby. Court
Reporter/Transcriber Ed Young, Telephone number 801-328-3202.

NOTICE RE REDACTION OF TRANSCRIPTS: Please review the transcript within
14 days after receiving this notice to determine if personal data identifiers need to be
redacted. If redaction is not required, the transcript will be made electronically
available 90 days after this notice. If redaction of personal identifies is needed, a party
must file a Notice of Intent to Request Redaction within 21 days after receiving this
notice. Within 42 days after receiving this notice, a party must file a Redaction
Request identifying the information that must be redacted. Please review DUCivR
5.2-1 for additional information about redacting personal identifiers or protected
information. The Attorney Filing the Notice of Intent To Request Redaction and
Redaction request must send a copy to the court reporter. The court will not send a
copy to the court reporter.

Transcript may be viewed at the court public terminal or purchased through the
Court Reporter/Transcriber before the deadline for Release of Transcript Restriction.
After that date it may be obtained through PACER. Notice of Intent to Request
Redaction due 3/3/2025. Redaction Request due 3/24/2025. Redacted Transcript
Deadline set for 4/14/2025. Release of Transcript Restriction set for 5/12/2025. (jrj)
Modified by removing restricted text on 5/12/2025 (kec). (Entered: 02/10/2025)

02/10/2025 33  Transcript Purchased by: Robert Harrington, Charles Miller, Tyler Green and Daniel
Vitagliano re 32 transcript(s) of 2/5/25. (jrj) (Additional attachment(s) added on 3/3/2025:
# 1 Searchable OCR Copy) (jwt). (Entered: 02/10/2025)
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02/12/2025 34  Joint MOTION for Leave to File Overlength Memoranda and Memorandum in Support
filed by Plaintiffs Bryan Schott, Utah Political Watch. Motions referred to Cecilia M.
Romero.(Miller, Charles) (Entered: 02/12/2025)

02/13/2025 35  ORDER granting 34 Motion for Leave to File Overlength Memoranda. The court hereby
GRANTS the Motion and Orders that an overlength Motion for Preliminary Injunction and
Response thereto of no more than 40-pages or 12,400-words in length may be filed, and a
Reply of no more than 20-pages or 6,200-words may also be filed. Signed by Magistrate
Judge Cecilia M. Romero on 2/13/2025. (mh) (Entered: 02/13/2025)

02/26/2025 36  AMENDED COMPLAINT against All Defendants. filed by Utah Political Watch, Bryan
Schott. (Attachments: # 1 Exhibit 1, # 2 Exhibit 2, # 3 Exhibit 3, # 4 Exhibit 4, # 5 Exhibit
5, # 6 Exhibit 6, # 7 Exhibit 7, # 8 Exhibit 8, # 9 Exhibit 9, # 10 Exhibit 10, # 11 Exhibit
11, # 12 Exhibit 12, # 13 Exhibit 13) (Corbello, Courtney) (Entered: 02/26/2025)

02/26/2025 37  Amended MOTION for Preliminary Injunction and Memorandum in Support filed by
Plaintiffs Bryan Schott, Utah Political Watch. (Attachments: # 1 Affidavit of Bryan Schott,
# 2 Exhibit 1, # 3 Exhibit 2, # 4 Exhibit 3, # 5 Exhibit 4, # 6 Exhibit 5, # 7 Exhibit 6, # 8
Exhibit 7, # 9 Exhibit 8, # 10 Exhibit 9, # 11 Exhibit 10, # 12 Exhibit 11, # 13 Exhibit 12, #
14 Exhibit 13)(Corbello, Courtney) (Entered: 02/26/2025)

03/05/2025 38  Defendant's MOTION for Short Form Discovery re: Protective Order Providing Relief
from Depositions of Alexa Musselman and Aundrea Peterson, MOTION to Expedite and
Memorandum in Support filed by Defendants Alexa Musselman, Aundrea Peterson.
(Attachments: # 1 Text of Proposed Order Proposed Order Granting Protective Order)
Motions referred to Cecilia M. Romero.(Green, Tyler) (Entered: 03/05/2025)

03/07/2025 39  RESPONSE to Motion re 38 Defendant's MOTION for Short Form Discovery re:
Protective Order Providing Relief from Depositions of Alexa Musselman and Aundrea
Peterson MOTION to Expedite and Memorandum in Support filed by Plaintiffs Bryan
Schott, Utah Political Watch. (Attachments: # 1 Text of Proposed Order)(Corbello,
Courtney) (Entered: 03/07/2025)

03/10/2025 40  Joint MOTION for Scheduling Order Suspending Parties' Briefing Deadlines on Plaintiffs'
Preliminary Injunction Motion, Joint MOTION for Extension of Time Suspending Parties'
Briefing Deadlines Pending Resolution of Short Form Discovery Motion filed by
Defendants Alexa Musselman, Abby Osborne, Aundrea Peterson, Mark Thomas.
(Attachments: # 1 Text of Proposed Order Proposed Order Suspending Briefing Schedule)
Motions referred to Cecilia M. Romero.(Green, Tyler) (Entered: 03/10/2025)

03/11/2025 41  ORDER granting 38 Motion for Short Form Discovery and denying as moot 40 Motion for
Scheduling Order. The court reminds the parties of the requirements of Local Rule
DUCivR 37-1 in the event either contemplates filing additional short form discovery
motions. Signed by Judge Robert J. Shelby on 3/11/2025. (mh) (Entered: 03/11/2025)

03/11/2025 42  Consent MOTION for Extension of Time Defendants' Response Deadline on Plaintiffs'
Amended Preliminary Injunction Motion filed by Defendants Alexa Musselman, Abby
Osborne, Aundrea Peterson, Mark Thomas. (Attachments: # 1 Text of Proposed Order)
Motions referred to Cecilia M. Romero.(Green, Tyler) (Entered: 03/11/2025)

03/12/2025 43  ORDER granting 42 Motion for Extension of Time. The remaining briefing deadlines
related to Plaintiffs' Amended Motion for Preliminary Injunction are stayed pending entry
of the scheduling order contemplated by the court's order granting Defendants' 41 short
form discovery motion. Signed by Magistrate Judge Cecilia M. Romero on 3/12/2025.
(mh) (Entered: 03/12/2025)

03/18/2025 44  Joint MOTION for Scheduling Order filed by Defendants Alexa Musselman, Abby
Osborne, Aundrea Peterson, Mark Thomas. (Attachments: # 1 Text of Proposed Order)Suppl. App. 10
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Motions referred to Cecilia M. Romero.(Green, Tyler) (Entered: 03/18/2025)

03/20/2025 45  SCHEDULING ORDER granting 44 Motion for Scheduling Order. See order for details.
Signed by Magistrate Judge Cecilia M. Romero on 3/20/2025. (mh) (Entered: 03/20/2025)

03/20/2025 46  NOTICE of Appearance by Alan R. Houston on behalf of Alexa Musselman, Abby
Osborne, Aundrea Peterson, Mark Thomas (Houston, Alan) (Entered: 03/20/2025)

03/20/2025 47  NOTICE of Appearance by Victoria Ashby on behalf of Alexa Musselman, Abby Osborne,
Aundrea Peterson, Mark Thomas (Ashby, Victoria) (Entered: 03/20/2025)

03/24/2025 48  MOTION for Leave to File Supplemental Exhibit to Plaintiffs' Amended Motion for
Preliminary Injunction (Dkt. 37) and Memorandum in Support filed by Plaintiffs Bryan
Schott, Utah Political Watch. (Attachments: # 1 Proposed Exhibit 14, # 2 Text of Proposed
Order Proposed Order on Motion for Leave) Motions referred to Cecilia M. Romero.
(Corbello, Courtney) (Entered: 03/24/2025)

03/25/2025 49  ORDER granting 48 Motion for Leave to File Supplemental Exhibit. Plaintiffs are to
separately file the proposed Exhibit 14 in accordance with the local rules related to exhibits
that cannot be electronically filed. Signed by Magistrate Judge Cecilia M. Romero on
3/25/2025. (mh) (Entered: 03/25/2025)

03/25/2025 50  NOTICE OF NONELECTRONIC FILING of Exhibit 14 to Plaintiffs' Amended Motion
for Preliminary Injunction (Dkt. 37) filed by Plaintiffs Bryan Schott, Utah Political Watch
re 37 Amended MOTION for Preliminary Injunction and Memorandum in Support
(Corbello, Courtney) (Entered: 03/25/2025)

03/25/2025 51  EXHIBIT #14 to 37 Amended MOTION for Preliminary Injunction, filed by Bryan Schott,
Utah Political Watch, consisting of a one MP4 audio file on a single USB flash drive.

The file is not uploaded to the docket due to non-PDF file type and the drive will be
retained in a case file folder in the Clerk's Office while the case is active, and according to
the retention schedule set forth by the Judicial Conference thereafter. (alt) (Entered:
03/26/2025)

03/26/2025 52  DECLARATION of Bryan Schott re 51 Exhibits, 14 to Plaintiffs' Amended Motion for
Preliminary Injunction filed by Bryan Schott, Utah Political Watch. (Corbello, Courtney)
(Entered: 03/26/2025)

04/08/2025 53  MOTION TO DISMISS FOR FAILURE TO STATE A CLAIM and Memorandum in
Support filed by Defendants Alexa Musselman, Abby Osborne, Aundrea Peterson, Mark
Thomas. (Green, Tyler) (Entered: 04/08/2025)

04/25/2025 54  MEMORANDUM in Opposition re 37 Amended MOTION for Preliminary Injunction
filed by Defendants Alexa Musselman, Abby Osborne, Aundrea Peterson, Mark Thomas.
(Green, Tyler) (Entered: 04/25/2025)

04/25/2025 55  AFFIDAVIT/DECLARATION of Aundrea Peterson in Opposition re 37 Amended
MOTION for Preliminary Injunction filed by Defendants Alexa Musselman, Abby
Osborne, Aundrea Peterson, Mark Thomas. (Attachments: # 1 Exhibit 2025 Utah Capitol
Media Access and Credentialing Policy, # 2 Exhibit Press room, # 3 Exhibit Senate gallery,
# 4 Exhibit House gallery, # 5 Exhibit 2018 Utah Capitol Media Credentialing Policy, # 6
Exhibit 2019 Utah Capitol Media Credentialing Policy, # 7 Exhibit 2020 Utah Capitol
Media Credentialing Policy, # 8 Exhibit 2021 Utah Capitol Credentialing Policy, # 9
Exhibit 2022 Utah Capitol Media Access and Credentialing Policy, # 10 Exhibit 2023 Utah
Capitol Media Access and Credentialing Policy, # 11 Exhibit 2024 Utah Capitol Media
Access and Credentialing Policy, # 12 Exhibit 2025 Utah Capitol Media Access and
Credentialing Policy - Nov. 5, 2024, # 13 Exhibit E-mail re 2025 media credential process,
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# 14 Exhibit Credentialing application process, # 15 Exhibit Salt Lake Tribune e-mail, # 16
Exhibit Schott credential status change, # 17 Exhibit E-mail re press release distribution, #
18 Exhibit E-mail re background check, # 19 Exhibit 2025 application, # 20 Exhibit Schott
2025 credential application, # 21 Exhibit Text messages, # 22 Exhibit Senate statement re
KSL, # 23 Exhibit Rep. Lee post, # 24 Exhibit Speaker Schultz post, # 25 Exhibit Rep. Lee
post, # 26 Exhibit Tribune title changes, # 27 Exhibit Rep. Lee post, # 28 Exhibit Sen
Johnson post, # 29 Exhibit Rep. Lee post, # 30 Exhibit Sen. McCay post, # 31 Exhibit Rep.
Lee post, # 32 Exhibit Sen Johnson post)(Green, Tyler) (Entered: 04/25/2025)

04/25/2025 56  AFFIDAVIT/DECLARATION of Alexa Musselman in Opposition re 37 Amended
MOTION for Preliminary Injunction filed by Defendants Alexa Musselman, Abby
Osborne, Aundrea Peterson, Mark Thomas. (Attachments: # 1 Exhibit Text messages, # 2
Exhibit Schott 2025 credentialing application, # 3 Exhibit UPW website, # 4 Exhibit Text
messages, # 5 Exhibit Application denial email, # 6 Exhibit Schott appeal, # 7 Exhibit
Appeal denial, # 8 Exhibit Osborne post, # 9 Exhibit Schott deleted post, # 10 Exhibit Text
messages, # 11 Exhibit Text messages, # 12 Exhibit Text messages)(Green, Tyler)
(Entered: 04/25/2025)

04/25/2025 57  AFFIDAVIT/DECLARATION of Daniel M. Vitagliano in Opposition re 37 Amended
MOTION for Preliminary Injunction filed by Defendants Alexa Musselman, Abby
Osborne, Aundrea Peterson, Mark Thomas. (Attachments: # 1 Exhibit Schott deposition
transcript, # 2 Exhibit Schott deposition exhibit 5, # 3 Exhibit Schott deposition exhibit 6,
# 4 Exhibit Schott deposition exhibit 7, # 5 Exhibit Schott deposition exhibit 8, # 6 Exhibit
Schott deposition exhibit 9, # 7 Exhibit Schott deposition exhibit 10, # 8 Exhibit Schott
deposition exhibit 11, # 9 Exhibit Schott deposition exhibit 12, # 10 Exhibit Schott
deposition exhibit 13, # 11 Exhibit Schott deposition exhibit 14, # 12 Exhibit Schott
deposition exhibit 15, # 13 Exhibit Schott deposition exhibit 16, # 14 Exhibit Schott
deposition exhibit 17, # 15 Exhibit Morrell deposition transcript, # 16 Exhibit Morrell
deposition exhibit 1, # 17 Exhibit Musselman deposition transcript, # 18 Exhibit Peterson
deposition transcript)(Vitagliano, Daniel) (Entered: 04/25/2025)

04/29/2025 58  NOTICE OF NONELECTRONIC FILING of Exhibits L, M, and N to the Declaration of
Daniel M. Vitagliano filed by Defendants Alexa Musselman, Abby Osborne, Aundrea
Peterson, Mark Thomas re 57 Affidavit/Declaration in Opposition to Motion,,,, (Vitagliano,
Daniel) (Entered: 04/29/2025)

04/29/2025 59  MEMORANDUM in Opposition re 53 MOTION TO DISMISS FOR FAILURE TO
STATE A CLAIM and Memorandum in Support filed by Plaintiffs Bryan Schott, Utah
Political Watch. (Miller, Charles) (Entered: 04/29/2025)

05/06/2025 60  EXHIBITS filed by Alexa Musselman, Abby Osborne, Aundrea Peterson, Mark Thomas re
58 Notice of Nonelectronic Filing: The exhibits are not uploaded to the docket due to file
type. The drive with the exhibits will be retained in a case file folder in the Clerk's Office
while the case is active, and according to the retention schedule set forth by the Judicial
Conference thereafter. (mh) (Entered: 05/06/2025)

05/09/2025 61  REPLY to Response to Motion re 37 Amended MOTION for Preliminary Injunction filed
by Plaintiffs Bryan Schott, Utah Political Watch. (Attachments: # 1 Exhibit Exhibit A -
Counsel email)(Miller, Charles) (Entered: 05/09/2025)

05/13/2025 62  REPLY to Response to Motion re 53 MOTION TO DISMISS FOR FAILURE TO STATE
A CLAIM and Memorandum in Support filed by Defendants Alexa Musselman, Abby
Osborne, Aundrea Peterson, Mark Thomas. (Green, Tyler) (Entered: 05/13/2025)

06/02/2025 63  NOTICE OF HEARING ON MOTION re: 37 Amended MOTION for Preliminary
Injunction, 53 MOTION TO DISMISS FOR FAILURE TO STATE A CLAIM and
Memorandum in Support : (Notice generated by Mary Jane McNamee) Motion Hearing set
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February 5, 2025                                   1:30 p.m.  

P R O C E E D I N G S 

 

THE COURT:  Good afternoon, everyone, and welcome

back.

We'll go on the record and call case number

2:25-CV-50.  This is Utah Political Watch and others versus

Musselman and others.  It is the time set for hearing on the

plaintiffs' application for a temporary restraining order.

Let's begin, should we, with our appearances.  

Mr. Miller, for the plaintiffs.

MR. MILLER:  Yes.  Good afternoon, Your Honor.

Charles Miller of the Institute For Free Speech on behalf of

the plaintiffs.

MR. HARRINGTON:  Robert Harrington from Kunzler,

Bean & Adamson on behalf of the plaintiffs.

THE COURT:  Of course I know you, Mr. Schott.

Thank you.

For the defendants?

MR. GREEN:  Good afternoon, Your Honor.  Tyler

Green from Consovoy & McCarthy on behalf of the defendants.

MR. VITAGLIANO:  Good afternoon, Your Honor.

Daniel Vitagliano from Consovoy & McCarthy on behalf of the

defendants.

MS. ASHBY:  Hi, Your Honor.  Victoria Ashby with
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the Office of Legislative Research and General Counsel for

the defendants.

MS. GILBERT:  Your Honor, Christine Gilbert with

the Office of Legislative Research and General Counsel on

behalf of the defendants.

THE COURT:  Thank you.

And then we have some of the named defendants here

with us as well, do we?  

MS. GILBERT:  We do.  We have Ms. Alexa Musselman

and Aundrea Peterson.

THE COURT:  Terrific.  Welcome to all of you.

Thank you.

I must confess that I'm coming to the bench with

some uncertainty today, more than is normal.  I think I

would like to spend some time -- I believe in transparency,

so let me share with you what I'm thinking and what I'm

concerned about and then hear from all of you.  

We received your communication this morning, and I

appreciate that counsel followed our instruction and met and

conferred about evidence.  And maybe we'll get to evidence

and maybe we won't today.  I'm not trying to be cute with

the story, but it is a helpful way, I think, to frame the

issue.

I often say that my law clerks are alarmed when

they begin their clerkships with me because they learn on
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their first day that they are going to be required to get

two large tattoos, one on each arm; one that says standards

and one that says burdens, because that is what controls the

work that we do in our chambers.  We are laser focused on

the standards that we are required to apply, and we evaluate

who carries the burden, and then the question is have they

satisfied that burden.

I think my law clerks, some of them, are also

disappointed to learn that I think the work of a trial court

is necessarily pedestrian.  We are not deciding in most

instances what the law should be.  We are trying to

understand what we think the law is and how it applies on

the facts that the parties have put before us, and we try to

be disciplined and constrain ourselves to the arguments that

the parties advance.  That is some general background.

Part of my practice that has evolved over time

with TROs is that I always make an initial threshold review

when we receive an application for a TRO to try to evaluate

whether I think the plaintiff has met what is a high

standard under Rule 65 to obtain injunctive relief.  It is

an invocation, a TRO is or a preliminary injunction, and

Rule 65 relief is the invocation of the extraordinary power

of the judiciary when we start interfering with the affairs

of others, especially when we start directing people about

what they should and shouldn't be doing, and especially
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before we have had an opportunity to resolve issues on the

merits after an opportunity for an orderly exchange of

information.

There are instances where I can tell in my initial

review that I'm not satisfied that the plaintiffs have shown

an entitlement to a TRO in the first instance.  In that case

I ordinarily will deny the TRO, but without requiring the

responding parties to incur attorneys' fees and costs

preparing an opposition.

Part of the reason for that, of course, is I won't

allow an applicant for a TRO or any party in a hearing

before the Court to raise in reply new arguments, new law,

new issues that were not raised in the first instance,

because we deprive the respondents of an opportunity to, A,

notice, and a chance to respond.  

This TRO came to me at a very busy time.  I

reviewed it quickly, and I could see that there was

substantial authority supporting the relief that the

plaintiffs were requesting, and it looked to me like this

was a real and meaningful submission in support of a TRO.

Now that the briefing is complete and I have had

more time to focus on the papers and on the arguments, I'm

not certain whether I made an error in judgment in the first

instance.  I think in our first meeting I disclaimed -- I am

not a First Amendment expert.  I mean, my work has caused me
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to intersect with the First Amendment many times in my time

on the bench, but it is not an area of expertise.  I have

not seen the issues presented in this case before, so I

don't have good instincts for them, and I am relying on all

of you, the experts, to teach me about the law.

Here is what I have now become concerned about, is

that while the complaint and application for the TRO

generally describe the story about the facts that Mr. Schott

and the Utah Political Watch are alleging, it is clear and

the story comes through.  Where I realize I feel handicapped

is evaluating the standards that apply.  As I went back and

reread the plaintiffs' papers, I think there are some

fundamental failings.  We may overcome them today, but I'm

not sure.

The first thing I ordinarily hope to see when I am

reviewing a Rule 65 motion is some statement about the

standard that applies.  Back to standards.  Part of that

standard is Rule 65 and the four elements that a plaintiff

is required to establish in order to obtain injunctive

relief.  But in the Tenth Circuit, at least, there is always

a secondary threshold issue, and the defendants touched on

it in the opposition, and it is not something mentioned by

the plaintiffs.  And I focus on it because the Tenth Circuit

is constantly reminding trial judges in this circuit of the

importance of applying the correct standard.
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There are, as the defendants said in their

opposition, some kinds of injunctions that are sought that

are disfavored in the Tenth Circuit, including injunctions

that are mandatory or that change or alter the status quo.

The defendants argue for both.  It is a meaningful and

important distinction.  

This looks and reads to me like a mandatory

injunction.  I am not sure about the status quo, and because

the plaintiffs didn't address this in the first instance, I

really engaged with this in the reply, and I feel like there

is an inadequate record for me to make a conclusion beyond

the fact that it appears to me to be that the requested

injunction is mandatory.  Because you're asking me to

affirmatively order somebody to take an affirmative action,

and then you're inviting oversight, because the

certification that the plaintiffs seek here comes with

certain benefits that you're also asking me to order the

defendants to provide, and that would require, I think, some

ongoing supervision to ensure compliance.

On balance my best guess, without the benefit of

much briefing about this, is that this is a mandatory

injunction.  If that is true, while injunctive relief is

already extraordinary relief, and an applicant must show an

entitlement to the relief sought, under the heightened

standard a plaintiff is required to make even a higher
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showing, a strong showing on two of the four Rule 65

factors, the likelihood of success on the merits and the

likelihood of irreparable harm.

Coming to the bench today, I realized that what I

at least perceive as a deficiency in the plaintiffs'

application -- and you may tell me why it is not -- is I

started to think that the next thing I would look for in

briefing ordinarily is the identification of which claims

you're moving on, whether the relief you're seeking is

related to those claims, and then, with respect to the

likelihood of success on the merits, what are the elements

of those claims?

Nowhere in the plaintiffs' application is there

any identification of any elements of any of the claims that

are asserted.  There are four constitutional claims asserted

in the complaint and invoked in the application for the TRO.

I don't know what the elements of those claims are even now

as I am coming to court on this motion, and that leaves me

wondering how am I to evaluate whether the plaintiff has

shown a likelihood of success on the merits.

Ordinarily, I would go look at the elements and I

would look at the facts asserted in support of the

application, and we would begin thinking about whether there

is evidence in the record on each of those points.  Only

then ordinarily would we turn to see what the defense has to
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say about that and whether it is sufficient or not.

Sometimes we become kind of a mini fact finder.  

Here the plaintiffs haven't told me what it is you

are required to show to succeed on your claims at trial,

which is the question before I can establish a likelihood of

success on the merits.  Without that information in the

opening brief, I'm left without any guidance here, and it is

not addressed in your reply.

The defendants were deprived of the opportunity to

try to address those arguments and issues because they lack

notice because you didn't move on that basis.  And I'm

deprived of the benefit of the adversarial process in trying

to draw conclusions.

My initial conclusion, and I will tell you we have

prepared a draft oral ruling to this effect, and my initial

view coming to the bench is that the plaintiff has failed to

show a likelihood of success on the merits at the standard

required in the Tenth Circuit and has failed to show a

likelihood of irreparable harm based on the submissions.  I

don't believe either of those findings are really dependent

much on the factual record before us.

I know that the plaintiffs take issue with what

really motivated the amendments to the credentialing policy

in November of 2024 and the like, and in response we heard

and read from the defendants that the changes happened
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before the issues with Mr. Schott and maybe there are some

factual issues there.

Coming back again to the standards, another

failing that I think applies here, and I think the

plaintiffs don't dispute this in reply, is that it looks

like the Public Forum Doctrine applies to these claims, and

in the Tenth Circuit there is a three-step inquiry that

applies, and the plaintiffs don't argue the application of

those three steps to any of their claims here.

The words strict scrutiny -- I don't even know

what standard you're asking me to apply to which of your

claims.  The phrase strict scrutiny appears in your opening

brief I think one time and I think in the reply one time,

but strict scrutiny applies to which of these claims and

which parts of these claims?  It is not everything, I don't

think.

Let me think about this.  I will just say that it

is not evident to me that you have made a showing that

strict scrutiny applies to each of your four claims or how

it would apply in reviewing the state's credentialing

policies.

Also, it is not until the reply that I read

anything about whether this was a facial attack or an

as-applied attack.  I read in a footnote what I infer to be

a suggestion that the plaintiffs here are making an
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as-applied attack and not a facial attack and, of course,

that is a distinction that matters.

So all of these things are legal questions that I

think are presented for my consideration today on an

incomplete and inadequate record.  Ultimately, it is the

plaintiffs, of course, who bear the burden of establishing

their entitlement to relief.

So, at least coming to the bench, I don't know

whether we can cure any of that with any witness testimony.

I mean, it seems to me that these failings are foundational,

and they don't really depend on what witnesses would say

here at least.  That is just my initial orientation.

Mr. Miller, why don't you and I walk through that

and visit about this a little bit.  I'm sure I'll have

questions, and you may have questions for me.

You still intend to proceed today, and I know that

coming into court.  What do you think about what I have just

said?

I will add as you are walking that I am not a

fragile little flower.  I am not afraid of you telling me

I'm dead wrong and I misunderstood everything.  That is the

point of being here in court and having oral argument.

MR. MILLER:  Well, Your Honor, I am going to say

that you are misunderstanding.

THE COURT:  I missed that.  I'm sorry.
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MR. MILLER:  Your Honor, since you indicated that

you think that we have an unlikelihood to succeed on the

merits and that there is no irreparable harm, I probably

will say that you are wrong about everything.

But just sort of to get going through here, so

obviously, you know, you indicated that you are very

concerned about the standards here and what is being

evaluated in the claims, and also the other thing that it

sounds like you are concerned about is the nature of the

injunctive relief and whether or not it is a mandatory

injunction.

So just walking through the matters, first, I

think maybe we did in our briefing sort of skip past some of

that analysis about the forum, but we didn't do the analysis

because we just -- you know, we concluded and we stated

there that this is a limited purpose public forum.  It is a

limited purpose public forum because what the defendants

created was they created the opportunity for media to come

and gather information about what is happening in the

capital.

THE COURT:  So then what standard applies in a

limited public forum, we evaluate a First Amendment

challenge?

MR. MILLER:  Right.  In that context the broad

standard that applies is that there must be reasonable
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standards that are set forth that are not viewpoint based or

content based if the content is not relevant to creating the

forum.  So when you have the scenario where --

THE COURT:  Can I say that back to you and make

sure we are saying the same thing?

MR. MILLER:  Yes.

THE COURT:  Control over access to a limited

public forum can be based on subject matter and speaker

identity, so long as the distinctions drawn are reasonable

in light of the purpose served by the forum --

MR. MILLER:  That is right.

THE COURT:  -- and are viewpoint neutral?  Is that

the correct standard?

MR. MILLER:  Yes.

THE COURT:  How come that is not in your papers?

MR. MILLER:  Your Honor, we stated it was a

limited purpose public forum, and then from there we

immediately began discussing the viewpoint nature of it and

the aspects of content discrimination that are not -- we

spent much time discussing the cases where it says that once

you create that limited public forum and once you have that

limited public forum, then you cannot discriminate against

members that are permitted there in the forum.  Once that

happens, that is where you get to the scrutiny.  Once those

violations happen, that is what triggers the scrutiny and is
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not reasonable.

THE COURT:  I see.  I mean, I agree with you that

there is much discussion in your papers about whether, at

least as applied to the plaintiffs, the credentialing

policies are viewpoint neutral.

MR. MILLER:  That is correct.

THE COURT:  And you think that they are not and

for that reason you think if they are not viewpoint neutral,

then strict scrutiny applies and that they fail here and

that is what renders the policies unreasonable.

Is that the argument?

MR. MILLER:  That is exactly right, Your Honor.

We essentially were very much drilled in on the

discussion about that.

THE COURT:  Well, let's set aside strict scrutiny

for a minute.  Where do you make an argument about whether

the credentialing policies are reasonable in light of the

purpose served by the forum?  Where do you even talk about

the purpose served by the forum, let alone whether these

credentialing policies are reasonable or not reasonable?

MR. MILLER:  The purpose of the forum is obvious.

It is a press credentialing process.  That is the forum is

that they are giving press access to their hearings and

their events and so then they have a policy.  Looking at the

policy, it basically allows for them to discriminate between

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Case 2:25-cv-00050-RJS     Document 32     Filed 02/10/25     PageID.358     Page 15 of 97

Suppl. App. 28

Appellate Case: 25-4124     Document: 44     Date Filed: 12/18/2025     Page: 30 



    16

and amongst journalists who are there doing the same work at

the same level and does so based upon factors that are not

reasonable because they are not related to the journalism

itself.  

The factors that they are using are, you know,

independence.  Quite frankly, usually the government and

people in society want an independent media, right?  That is

what most media prides themselves on, being independent.

The Tribune says so on its website.  It is independent.  The

Washington Post talks about how they are an independent

voice in dark times, yada, yada, yada.  Independence is

usually a quality that is greatly appreciated and desired in

the media.  Just independence on its own is not a reason to

disqualify.

It really appears that if you're looking at this

policy, and in good faith what they are trying to do is to

get people, they even sort of say in some of their arguments

here that folks that are kind of fly-by-night operators and

kind of coming and are not really doing legitimate

coverage -- that is fine.  I mean, that is what the policy

should be, but that is not what it says and that is not what

they apply here.  

They said that they have two factors that they

apply here.  One is whether Mr. Schott has a separate editor

and whether he has an organization that he reports to that
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they can sue for liable.  Those are the factors that they

utilized here, and that is not reasonable.

As we indicated in NRA versus Vullo from this

year, the Supreme Court expressly said that you can't use a

third party to punish someone for their speech, and that is

what they are saying that they want to be able to do.

THE COURT:  You have steered us into a discussion

on the merits.  We are going to spend as much time as we

need to today to hear your arguments and understand your

arguments.  You have not moved me yet off the first point,

which is you're the party that bears the burden of making

this showing, and, as a matter of fair play in federal

court, you're required to paint the target in your opening

brief so that the defendants have notice about what your

arguments are and what you're stating and the basis for your

relief so they can respond.  You don't mention the Public

Forum Doctrine in your opening brief.  There is no mention

of it at all.

MR. MILLER:  Your Honor, in our opening brief we

state that it is a limited public forum.

THE COURT:  Do you tell me what rules apply and

what standard then to apply?  Is that in your papers?  Did I

just miss it?

MR. MILLER:  We say it is a limited public forum,

and then we say within that limited public forum these
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policies are void because they are content-based

discrimination and they are viewpoint-based discrimination.

THE COURT:  Without saying as much, do you just

acknowledge, or at least you don't contest, under the

circumstances that the credentialing policies are reasonable

in light of the purpose served by the forum?

MR. MILLER:  They are not reasonable for those

reasons.  They cannot be reasonable if they are

inappropriate content-based discrimination and inappropriate

viewpoint-based discrimination, and that is what makes them

unreasonable.

THE COURT:  Where do you say that in your papers?

There is no orientation to the standard that you're applying

under the subtext of your argument.  Just assume that I am

not the smartest trial court in the world, and just assume

that I don't have a great wealth of experience and knowledge

about the First Amendment.  Where do you guide me to the

standard I'm supposed to apply?  You didn't.  Maybe I

misunderstood part of your argument.

MR. MILLER:  Well, Your Honor, I think that we did

in the sense that those two arguments that I am telling you

and repeating about the content based -- unreasonable

content based and viewpoint based, those are trump cards

under the First Amendment.  Once those apply, those are what

trigger the strict scrutiny and require the defendants to
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justify their policies.

THE COURT:  Okay.  What are the elements of your

causes of action, your claims?

MR. MILLER:  Your Honor, the claim is that they

have a policy that --

THE COURT:  These are Section 1983 claims, are

they?

MR. MILLER:  That is correct, Section 1983 claims

under the Fourteenth and First Amendments of the

Constitution.

What we have alleged is that the denial of the

press credentials violate those because of the policies and

the conduct, and the way that they implemented the policies

violate strict scrutiny because of the viewpoint

discrimination.  That is the claim.

THE COURT:  If this case goes to trial, what will

we instruct the jury?  They will be asked to decide what?

MR. MILLER:  Well, Your Honor, there is no jury.

These claims are only decided by the Court.

THE COURT:  Are you saying that there is no

elements to these causes of action you're asserting, it is

just a threshold question for the Court, and as a matter of

law can the credentialing policies survive strict scrutiny

and that is the sole question in this case?  Is that it?

MR. MILLER:  Yes, that and the credentialing
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policies as applied to the defendant and also the

credentialing decision, right?  If the policy is there but

then they make a decision that is violative because of the

way that they apply the decision, that is correct.

THE COURT:  This is strictly an as-applied

challenge?

MR. MILLER:  Yes.

You also discussed the nature of the injunctive

relief.  One thing about injunctive relief is that, you

know, you can have entire treatises written sometimes on

what is a mandatory injunction and what is not a mandatory

injunction, and the request that we have made was that you

enjoin them from enforcing this policy as it applies to his

credentials.

THE COURT:  The flip side of that is you want me

to order them to issue press credentials.  Isn't that the

same thing as a parade permit, essentially, for speech and

isn't that a mandatory injunction?

MR. MILLER:  An order that says you must issue

credentials is a mandatory injunction.  An order saying that

you are prohibited from applying this policy as written

under these criteria is a prohibitive injunction.  It is

possible that you could say that these factors here cannot

be applied and maybe portions of the policy survive and now

evaluate his application.
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THE COURT:  So what does that look like?  Does

that look like you can't enforce the policy so everybody

loses their credentials at the legislature now or anybody

who wants credentials gets them?  

MR. MILLER:  No, of course not.  Again, this

is applied, and it is specifically -- it is a very, very

narrow thing that we're actually focusing on here.  The only

thing we are focusing on here is when you have a member of

the media who has an established career, right, an

established career covering this institution --

THE COURT:  He does, and I agree.

MR. MILLER:  Yes.  So what I'm trying to indicate

here is that it is the facts of this case that shape the

nature of the injunction, and what we are saying is that

applying the bar to independent journalism and to say that

he is not established under these facts, and under the

policy as written it just cannot be done because, one, those

terms are not really defined in a way that makes sense based

on how they are written in the policy and utilized, but they

don't apply in a way that makes any sense to the plaintiffs,

to Utah Political Watch and to Mr. Schott.

THE COURT:  Is that a First Amendment issue?

MR. MILLER:  Of course it is.

THE COURT:  Is it?  It sounds like you're arguing

about differential treatment.  Is the argument at bottom
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that Mr. Schott is being treated differently than other

similarly situated applicants?  I think so, and you make

that argument in places in your papers.

MR. MILLER:  Yes, that is right.  And that is an

aspect of the First Amendment claims, and we discuss how

under the First Amendment -- the First Amendment is what

prohibits that differential conduct.  It is not a case where

we are saying he is a protected class or something like

that.  It is the First Amendment that gives you that right,

because of the concerns that courts have that if you don't

have these standards in place, then these policies will be

used or can be used for the viewpoint discrimination and

punishment.  That is why it is important that similarly

situated individuals be treated the same under the First

Amendment.

THE COURT:  You had in mind that you wanted to

cross-examine the defendants today, and you wanted an

opportunity to better develop a factual record.  I think I'm

about to ask you to proffer what you think that would

establish and how that would be helpful in resolving the

motion that is before me.  The witnesses are all in the

courtroom and, of course, they are all parties.

MR. MILLER:  Your Honor, I am happy to do this

informally with you, and I am not looking to hide anything

or to surprise anybody, so that is fine.
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THE COURT:  I am not suggesting that.

MR. MILLER:  I know.  I am accepting your

invitation.

THE COURT:  Pause for a second.  

Maybe before we get to that let me hear from Mr.

Green and see whether I just came to the bench today in a

haze and whether I am just misunderstanding what is in front

of us.

Thank you, Mr. Miller.

All that stuff that I said at the beginning of the

hearing, Mr. Green, is that just silly and is that just

nonsense and it does not apply in this context?

MR. GREEN:  It is not silly, Your Honor.  I think

you were exactly right at the beginning of this hearing.  To

be candid -- and, as the Court knows, we had a period of

about 96 hours or so to put together these briefs before

they were due, and we had the same question when we opened

them and started looking:  What is the claim?  What are the

elements?  How do we figure out the likelihood of success?

So day one was trying to answer that in our own minds and

then do the research that we put together for the Court in

our brief, in our opposition brief.

I think if I could say a couple of things about

that, and this question about what is the standard for us is

a really important one.  I don't want to speak for the
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plaintiffs about which claim they are bringing or trying to

prove the likelihood of success on, but on this notion of

the forum, I think we have got some agreement today that we

are under a forum analysis at least for purposes of this

motion.  I think you're right that we didn't see that in

their briefs.  We tried to provide to the Court what our

thoughts should be on that and how you go about analyzing

it.

There are a couple of key pieces, I think, when it

comes to the forum question.  I pointed the Court to -- 

THE COURT:  Slow down just a little bit.  Mr.

Young is --

MR. GREEN:  Sorry.  Somebody is having a hard

time.  Excuse me.

There are three cases.  The Evers case from the

Seventh Circuit I think is directly on all fours and

squarely in our favor.  I think Evers builds on the Supreme

Court's holdings in Cornelius and in Perry.  The critical

pieces from those cases, Your Honor, I think are exactly

what the Court said a few minutes ago.  Once we get to this

question, are we trying to figure out whether there is an

access problem under a limited public forum or a nonpublic

forum analysis.  

We have had some discussions today about does that

turn into a content-based restriction or a viewpoint-based
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restriction?  If I could point the Court, actually, to a

couple of cases -- and I think you mentioned the footnote,

which we were a little taken back and surprised by, and once

we get to limited public forum or to nonpublic forum

analysis, this is not a content-based problem.  There is no

content-based problem.

Here are the cases I would point the Court to.

Starting in the Tenth Circuit, Hawkins versus City & County

of Denver, which is 170 F.3d 1281.  I believe the pincite is

1287.  This is what the Circuit had to say:  "In a nonpublic

forum, the government has much greater latitude to restrict

protected speech.  The law draws no distinction between

content-neutral and content-based restrictions in a

nonpublic forum."

Similarly, from the U.S. Supreme Court in Good

News Club versus Milford, and this is at 533 U.S. 98, and I

think the pincite is 106 to 107, and this is the quote.

"When the State establishes a limited public forum, the

State is not required to and does not allow persons to

engage in every type of speech.  The State may be justified

in reserving its forum for certain groups or for the

discussion of certain topics."  That is content-based

restrictions.  

So the Supreme Court and the Tenth Circuit have

told us that once we get to this forum analysis, the
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relevant question and the standard is exactly the one this

Court identified, which is is the restriction reasonable in

light of the purpose to be served by the forum and

viewpoint-neutral?  On the first question, the

reasonableness of the restriction in light of the purpose to

be served, we have not found a single case that has looked

at the denial of press credentials or access to a press

conference or anything that looks like that in those

headings, and every case that has looked at that that we

found that has analyzed the reasonableness of it has

approved it, no problem.  Nobody has found it to be

unreasonable.  These cases all, therefore, hinge on the

question of viewpoint discrimination, which is a subset of

content-based restriction, but it is not the entirely of it.

That is how we have tried to brief it and that is

our understanding of it.  We have submitted evidence as part

of our declaration, I think, showing that.

THE COURT:  I think, if I understood Mr. Miller's

argument correctly, he is saying that that evaluation of

viewpoint neutrality requires in a limited public forum

setting that your policy survives strict scrutiny.

MR. GREEN:  I am not even sure that I would call

it strict scrutiny.  I think viewpoint discrimination is the

ballgame.  If the Court were to find either the likelihood

of success at this stage or on the merits that it was in
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fact viewpoint discrimination, I think that is it.  It is

over.  I'm not sure that we could overcome that.

THE COURT:  Without the benefit of having read

Hawkins or the Supreme Court case that you just cited to me,

do either of those cases evaluate an as-applied challenge to

viewpoint neutrality?

MR. GREEN:  Your Honor, to be honest, I am not

entirely sure.

THE COURT:  That is totally fair.  We are all

moving --

MR. GREEN:  I don't want to mislead the Court

there, so I don't know.

THE COURT:  What does that look like, do you

think, under your public forum doctrine?  When we look at

viewpoint neutrality, what factors do you think the Court

considers?

MR. GREEN:  I think it would look a lot like the

Evers decision.  I think you would look at what were the

stated purposes for the policy itself.  Once we got to

reasonableness -- let me point the Court to the specific

part of Evers that I think gets us there.

I'm sorry.  This part of Evers is about

reasonableness.

I think the question is just what are the facts on

this particular point?  Why did they do it?  Why did they
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say they did it?  Here the evidence we have is declaration

testimony from the defendants saying this was a

straightforward application of our viewpoint-neutral

criteria.

I don't think there is any argument, at least I

don't understand the plaintiffs to be arguing that the

criteria themselves are somehow not viewpoint neutral, that

they discriminate based on viewpoint.  So I think the

question would be what is the evidence that shows, if any,

whether they applied them to Mr. Schott for reasons other

than they said they did.

THE COURT:  I think I have understood the

plaintiffs to argue that the changes to the policy are not

viewpoint neutral because they were designed specifically

with Mr. Schott in mind, and so you had an end result that

you wanted to justify, and then you worked backwards to

construct requirements that you knew he couldn't satisfy.

Even though on their face they are neutral, as applied to

him it is discriminatory and you just mean to censor him

because you don't like what he says.

Is that the argument you think they advanced?

MR. GREEN:  I think it is something like that.  I

think a brief version of our response is, as we understand

the declarations and the briefing from the plaintiffs, Mr.

Schott has described himself as a left wing journalist who
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has been sort of a burr in the saddle of the legislature for

a very long and illustrious career he has had covering the

legislature.

I guess our position would be that this is not the

first dustup I don't think that Mr. Schott has had with the

legislature.  I think there is some evidence in the record

about that, or at least there could be, and there is also

evidence in the record about how did the policy look

before -- we have copies of the policy going back to at

least 2018.  You can look at all of those policies and I

think look holistically at what happened here and say, If

Mr. Schott was the left wing journalist that he purports to

be and provoking the legislature in the way that he thinks

he has provoked the legislature, the legislature could have

taken steps at any point from the beginning, I guess, of his

coverage of the legislature all the way up until now to

revoke his press credential if they wanted to do it as

retaliation or punishment in response to whatever his

viewpoint was to his continual, I guess, poking the

legislature, for lack of a better way to talk about it, but

they have not done it.

The only reason they did it now, and what is

stated in the papers, is that his employer changed and there

was a change in the policy that predated that, and that

change in the policy was directionally consistent with what
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the legislature had been doing since the first one that we

have evidence of in the record from 2018.

THE COURT:  Now you and I are wading into the

merits as well.  I think the question -- I would like to

visit again with Mr. Miller, but before you surrender the

podium, ultimately it is a decision I'm going to have to

make soon whether it is going to be beneficial for us to

further develop the record and whether we should do that by

proffer or whether those proffers might inform whether it is

going to be a good use of everyone's time to put witnesses

on the stand.  

I can guess the answer to this question.  You

think we should proceed today how?  

MR. GREEN:  I think we should proceed today the

way the Court outlined, which is to say the plaintiffs carry

the burden and they didn't meet it in their opening papers,

and because those papers were styled as a motion for either

a TRO, or a preliminary injunction in the alternative, both

of those should be denied so that we are not back here again

in two more weeks or three more weeks talking about

something else.  Then we can just move to the merits of the

case in the ordinary course.

THE COURT:  I think Mr. Miller may tell me that if

I deny the TRO today that he wants to schedule a preliminary

injunction and talk about a timeline for expedited discovery
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so that we have a more complete and robust record when he

comes back to try to make that showing.

Your response to that is what?

MR. GREEN:  My response to that is I would not be

surprised if he said that.  If that is ultimately what the

Court decides to do, and I know that it is within the

Court's discretion to do it, but, on the other hand, to your

point, they had their chance and we have their papers and

that standard was not met in the first place.

THE COURT:  What is last day of the legislative

session?  Is it in March?

MR. GREEN:  March 7th, Your Honor.

THE COURT:  Thank you, Mr. Green.

MR. GREEN:  Thank you.

THE COURT:  Mr. Miller, your thoughts?  I guess I

am still focused in the first instance on how it makes sense

for us to proceed today.

MR. MILLER:  Yes.

The answer to that question directly is I think

that perhaps the proffering would be useful, but first I

just want to kind of, you know, revisit that legal

discussion that you had about the standards.  I think

actually when Mr. Green got up here, it really showed the

clarity that we are talking on the same page and about the

same legal standards.
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I did go back and I checked our original motion,

and we do specifically state on page 3 of the document, and

page ID 65 in the matter, that it is not only traditional

public forums or restrictions based on content must satisfy

strict scrutiny based on viewpoint, even in limited public

forums citing Rosenberger, the State must respect the lawful

boundaries it has set and may not discriminate against

speech based upon its viewpoint.

We had this discussion of Rosenberger, and I just

want to kind of remind the Court of what the Supreme Court

said.  

THE COURT:  I am going to use the word

frustration, and that does not mean I am frustrated with

you, but what I am having a hard time making use of in your

brief is I think there is a lot of law in your brief -- 

MR. MILLER:  Good.

THE COURT:  -- at least as I read it, and I read

it a couple of times, and some of it I have read more than a

couple times, without any clear guidance about how you

thought we were supposed to go through the mechanics of

applying it.  I agree with you that maybe there is ten pages

of law in here without the benefit of context, and maybe

just because I don't have your expertise.  I agree with you

that you say those words on page 17 of your brief.

MR. MILLER:  Your Honor, I appreciate your
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frustration and --

THE COURT:  That was a bad word.  Go ahead.

MR. MILLER:  You are not frustrated with me, and I

keep agreeing with you and you think I'm taking offense and

I'm really not.  I appreciate your concern with that.

Look, in this context these cases do move quickly,

so I have put it together, and there are court rules that we

have to abide by with space limitations and the like.  As

Mr. Green said, and I want to actually kind of go over the

standard in Rosenberger, but, as he said, if we are talking

about viewpoint discrimination, it is the ballgame.

THE COURT:  Okay.  How do we evaluate it?

MR. MILLER:  Yes.

Rosenberger and viewpoint discrimination.  Just as

it says here, and this is talking about the limited purpose

public forum.  Just briefly, the facts of that case was

where there was a university newspaper or university funds

that were available for publications, and they denied it to

a group because it sort of had religious viewpoints.  And

the Supreme Court said, No, you can't do that.  It was

saying that that is a limited purpose public forum.

It says in here -- I guess I'm starting on page

28.  "Discrimination against speech because of its message

is presumed to be unconstitutional.  These rules informed

our determination that the government offends the First
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Amendment when it imposes financial burdens on certain

speakers based upon the content of their expression.  When

the government targets not subject matter, but particular

views taken by speakers on the subject, the violation of the

First Amendment is all the more blatant.  Viewpoint

discrimination is, thus, an egregious form of content

discrimination, and the government must abstain from

regulating speech when the specific motivating ideology or

the opinion or the perspective of the speaker is the

rationale for the restriction, the framework forbidding the

State from exercising viewpoint discrimination, even when

the limited public forum is one of its own creation.  That

is why this is the standard that we are applying."

It concludes, "In determining whether the State is

acting to preserve the limits of the forum it has created so

that the exclusion of a class of speech is legitimate, we

have observed the distinction between, on the one hand,

content discrimination, which may be permissible if it

preserves the purpose of the limited forum, and, on the

other hand, viewpoint discrimination, which is presumed

impermissible when directed against the speech otherwise

within the forum's limitations."

Now we have articulated two arguments of viewpoint

discrimination.  One was from the beginning, and the second,

I will tell you -- we only said it in the reply, because it
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was only in their opposition that we heard, you know, the

actual kind of workings of the denial and what their

justifications were.  The initial viewpoint discrimination

was as you articulated earlier.  

These policies have been in place that allow for

independent media to report and receive credentials from at

least 2019, if not 2018, and if not before, and all the way

through last year.  The 2019 policy said, you know, hey, if

a blogger meets this criteria, you can have it.  And the

2020 policy says independent media can do this in some

circumstances, and in '21 as well.

Then they modified it to say in some

circumstances -- they said in limited circumstances or

something along those lines more, you know, something that

sounds more restrictive than some, but they never changed

the evaluation criteria.  So through that entire period all

the way through this past November after my client started

his own business, until that time the independent media

could receive credentials and -- 

THE COURT:  Would you agree --

MR. MILLER:  -- now they don't.

THE COURT:  I am sorry.  What?

MR. MILLER:  And now they can't.  I am sorry.

THE COURT:  Do you agree that under the policy

that was in place in 2023, they could only receive
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credentials in extraordinary or unusual circumstances?

MR. MILLER:  So that is what they call it.  That

would actually be some of the testimony that I would try to

gather from them to find out what that means, because I

actually think that, you know -- the testimony I was going

to try to elicit from them was to find out how they would

evaluate him under that policy, because I think under that

policy and because of who he is and how long he has been

reporting and his track record, and the fact that even Utah

Policy Watch for the three or four months it has been in

existence has a large following and has done regular news

reporting, and throughout this entire process he had

exclusive interviews with the now U.S. Senator and he met

with Senator Hatch and he has been breaking news, and the

fact that his breaking news was indicated in here -- because

they got upset about some of the news that he broke, we can

evaluate if you are actually looking at the substance of his

work, does he qualify?  We think that they intentionally

changed their policy for that reason.

Now, in their opposition they actually stated

viewpoint-based discrimination as their motivation.  What

they said was they do not want the views expressed of

someone whose work goes out unedited, whose work is the

stream of consciousness.  I will tell you that that is a

viewpoint.
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THE COURT:  I don't know.

MR. MILLER:  It is a perspective.

THE COURT:  It is a procedure.

MR. MILLER:  If you --

THE COURT:  What is the viewpoint that is

expressed?

MR. MILLER:  The viewpoint is the viewpoint that

they are expressing.  If there is a journalist who is

expressing a viewpoint and they are putting their work

together in their editorial discretion, it is the editorial

discretion of the journalist of the publication to determine

how they are going to report and what they are going to

cover.  And this policy as they have applied it, not what it

says, but as they have applied it, says, Well, wait a

minute.  Actually, we don't want anyone who has their own

editorial discretion.  You are not allowed to report if you

are using your own editorial discretion.  You must have a

supervisor who has editorial discretion over you.  That is

not permitted.

THE COURT:  Why is that not permitted?  Why is

that unconstitutional?

MR. MILLER:  It is unconstitutional because the

speaker and the journalist and the press has the right to

determine their own editorial policies and content.  The

State cannot go to them and say, No, you need a supervisor.
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You need someone else to come in and edit for you.

THE COURT:  Why is that not a fair indicia of

independence?  That is not the right word.

MR. MILLER:  Right, it is not.

Quality.  See, that is where we go, because they

can't enforce that either.

THE COURT:  That cannot be the case.  What

standard does the White House apply to a credentialed

journalist who can appear at the White House?

MR. MILLER:  The White House has announced on

social media that social media personalities, that TikTokers

and anyone else can apply so long as they produce original

content and cover the White House.  

THE COURT:  That was a poor question.

Does the White House regulate who can come in for

press briefings?

MR. MILLER:  Of course it does.

THE COURT:  Does it decide what considerations it

will evaluate in deciding who to license and credential to

come in?

MR. MILLER:  There are some rules that it can have

and there are some that it cannot.  In saying that you have

to have an editor supervise your work is not one that is

constitutional.

THE COURT:  How is that viewpoint based at all,

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Case 2:25-cv-00050-RJS     Document 32     Filed 02/10/25     PageID.381     Page 38 of 97

Suppl. App. 51

Appellate Case: 25-4124     Document: 44     Date Filed: 12/18/2025     Page: 53 



    39

content-based or viewpoint based?

MR. MILLER:  It is perspective-based because it is

telling that person that you cannot -- it is telling that

reporter that your perspective cannot be put out there

unless someone else reviews it first and changes it.

Your Honor --

THE COURT:  Not and changes it --

MR. MILLER:  Potentially -- we don't know what

they are going to do, and that is the point.  Unless someone

else has control over your work -- Your Honor, in this

framework the question does not come to the plaintiff.  The

question goes to the government.  The question to the

government is what is your justification for wanting to

control this publication's editorial discretion and demand

that they have a separate editor.

THE COURT:  I disagree with that.  I think as we

are here under Rule 65, I am pretty clear that the burden is

on the plaintiff to establish a constitutional violation, so

you identify the thing that you think violates the

Constitution and you have to show a likelihood of success on

that claim.

Am I wrong about that?

MR. MILLER:  Your Honor, in your NetChoice

decision, and that was a preliminary injunction, and in that

case you stated that it was the government's duty to
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establish that its policies complied with the First

Amendment.  That was the standard you applied there under

the First Amendment, and it is the same standard that

applies here.

THE COURT:  I am sorry.  You said the name and I

didn't catch it.

MR. MILLER:  I'm sorry.  NetChoice.

THE COURT:  Right, from last year.

MR. MILLER:  Yes, Your Honor.

Under the First Amendment, it is the government's

burden to justify the policies even at the preliminary

injunction level.  As you indicated in that decision that

even at the preliminary injunction phase, the determination

and the burdens from the merits are the same that apply at

this stage.

THE COURT:  Of course in NetChoice -- I mean, an

awful lot of water crosses under the bridge in this court,

and I don't remember when that was, last summer maybe, but,

as I remember, in NetChoice we got far enough long in the

analysis that we were deciding what level of scrutiny

applied to the government action that was at issue, and we

have not gotten that far yet here.

That reminds me of a question that I still was not

clear about, about the standard that you think I'm required

to apply.  In a limited public forum when we are evaluating
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whether a restriction is viewpoint neutral, what is the

test?

MR. MILLER:  Okay.  Your Honor, you read the test,

which it is a reasonableness test unless there is a

viewpoint-based issue, and so we're talking about that

subset, which is a viewpoint issue, and also we have the

vagueness challenge.

THE COURT:  Before we get to that, help me

understand, please -- I can tell that you are frustrated

with me now.

How do I evaluate viewpoint neutrality?  What case

would you point me to that says this is what makes a

restriction viewpoint neutral and what makes it not

viewpoint neutral?

MR. MILLER:  Okay.  The standard is whether the

policy and the rule is applied in a way that can allow and

permit viewpoint discrimination.

THE COURT:  Okay.  And what authority would you

point me to as the clearest articulation of that?

MR. MILLER:  Well, I think that -- I will point

you in the first instance, you know, back to Rosenberger.

THE COURT:  To what?

MR. MILLER:  Rosenberger.

THE COURT:  Okay.

MR. MILLER:  I do want to hit again on the
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vagueness issue, because these standards that we are just

now talking about and about what they meant by independence

and essentially needing an editor and having someone to

report to, that was not in the policy.  Had Mr. Schott been

aware that that was the policy, he would have structured his

business in a way to meet that.  We didn't hear that until

they filed something in this court, so that was not even in

the written policy.

THE COURT:  Do you think that the defendants'

articulation of the standard for the void for vagueness

doctrine is incorrect?  You don't respond to it in reply,

the standard that they say governs.

MR. MILLER:  Your Honor, the vagueness that is

here is -- they have acknowledged the vagueness because they

are applying rules that are not written in the policy and

making up definitions and utilizing definitions that are not

necessarily tied to the meanings of the words.  They have to

go back to old policies to find it and say, Well, this is

what we mean by this.

THE COURT:  Does your answer mean that you accept

the standard for establishing void for vagueness?

MR. MILLER:  Your Honor, I'm looking for their

document now so I can see what they articulate the standard

is.

THE COURT:  I will find it for you. 
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I'm looking at your reply, and you don't take

issue with it in your argument on pages 8 to 10, which is

where you talk about it.  

In fact, you don't talk about the standard there

at all.  I think it is on page 27.

In the civil context, at least with a civil

statute, and I don't think you have told me, and I think the

same standard would apply to a policy, but let's assume that

it does, to be void for vagueness it must be so vague and

indefinite as really to be no rule or standard at all.  If a

person of reasonable intelligence can derive a core meaning

from the statute, it is not unconstitutionally void for

vagueness.

Is that the right standard?

MR. MILLER:  So, Your Honor, under the First

Amendment, the vagueness standard that applies is that if

the definition is not clear enough that it allows for

discretion that can be unbridled, then it is

unconstitutionally vague.  It is the unbridled discretion

that would have that.

Our response to their argument is that, as I said,

because the standards that they said they are applying here

are not evident from the actual written policy, that is by

definition vague.  They are doing something different than

what the policy says.
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THE COURT:  What is it that they are doing that is

different from what the policy says?

MR. MILLER:  Right.

Their analysis of whether something is independent

was based upon whether or not there is an editor and whether

or not there is someone that can fire the reporter.  I don't

understand that as independence.

THE COURT:  You don't understand it as

independence, so it is inconsistent because as applied to

Mr. Schott how?

MR. MILLER:  Okay.  As applied to Mr. Schott, he

didn't have, one, a fair opportunity to even try to comply

with what their actual policy was.  So if you have the term

independence and they are essentially secretly defining it

that way, and they are not articulating that their

definition is that you need an editor and you need to have

someone to report to, that is where the First Amendment

violation arises and whether the vagueness arises in the

application of that.

THE COURT:  Do you think that before they made a

change like this they are required to post the proposed rule

change and -- 

MR. MILLER:  No, of course not.

THE COURT:  Okay.  Well, you said Mr. Schott

didn't have a chance to comply because, what, he didn't have
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notice of how the rule was going to change before --

MR. MILLER:  I didn't say before, Your Honor.

When he went to do his application, right, so when he

applied and even after he received the denial, he didn't

know the standard was being applied to him.

THE COURT:  Okay.  Is it a due process issue then?

MR. MILLER:  No.  We are not bringing a due

process issue.  We are saying that under the First

Amendment -- because, again, this is a public forum and so

you have to have policies that are reasonable, and that is

not reasonable.

THE COURT:  Okay.  Will you help me so that this

does not turn into a deposition that I'm presiding over in

my courtroom while we are waiting on deciding the TRO, and

will you make a proffer of what you think the evidence and

testimony is you would elicit from the witnesses today in

support of your application?

MR. MILLER:  Yes, Your Honor.

First, we would elicit additional testimony

regarding some of the sort of exchanges that have been had

with Mr. Schott throughout this process and time period and

indicate some of the hostility there and some of the lack of

responses to him when he was initially inquiring and making

inquiries about getting added to the list and how those

things occurred prior to this policy being changed.
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THE COURT:  And the purpose of that is, what, to

show that the policy change was pretext and that the

legislature was motivated by an improper purpose, which is

to punish Mr. Schott?

MR. MILLER:  That is correct, Your Honor.

THE COURT:  Okay.

MR. MILLER:  Right.

And then going forward from when the policy was

changed, and we see where, you know, in communications, both

publicly via acts I believe to him, and then they are sort

of disparaging him as a blogger, you know, not a member of

the media and setting up this denial, and so that further

shows the hostility that arose.

Again, because the policy as written and what

independence means, and then they had these other standards

that they said apply, we wanted to understand what happened

during that review process, because they had this 90-minute

period where they were reviewing him, and we want to inquire

about that and find out exactly what it is that they looked

at.  

They didn't ask him, Do you have someone that you

use as an editor?  They didn't even ask him.  We would go

over that.

Then, Your Honor, there is the list of -- there is

one thing that is not currently in evidence, which is they
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provided us today a list of media credentials for this year,

so we would have gone over that.  They say that

approximately 130 credentials have been issued for this

year.  I didn't count, but somewhere around that number have

been issued to approximately 17 organizations, meaning that

there were several organizations that received multiple

credentials.  We would ask about a few of those and the

entities that received them.

For example, there was one that is called Building

Salt Lake.  We would make some inquiries about the nature of

that entity, which largely is focused on building issues

and, you know, how that would meet their definition of being

journalistic.  We would have some questions about

established and what established means.  If they are saying

that Utah Political Watch is not established, well, you

know, it had been established for several months in advance

of doing this reporting.  

They had issued credentials to, I believe, an

organization that is called Utah News Dispatch very shortly

after it was formed, and we would make some inquiries about

that to, again, establish and sort of contrast how they are

treating individuals.

There is one additional entity on that list, and

that is the Davis Journal that has one employee who is the

individual who has credentials and who is also listed as the
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editor, so she is self-edited.  So we would try to

understand the contrast there and why that self-edited

entity is allowed credentials, but Mr. Schott is not.

Again, we would ask additional questions about if

the policy from last year was in effect and independent

media were able to receive -- how the plaintiffs would be

treated under that policy.

Your Honor, again, under this content standard,

you know, when there is a policy that is adopted because of

disagreement or applied because of disagreement with

someone's message, that is also viewpoint discrimination.

Again, here, you know, what they are saying is self-edited

content they have determined is a viewpoint that they

don't want expressed.

THE COURT:  They have not.  I just don't believe

that they have said that.  It is an indicia of how

established the news outlet is or the media is.  You have

lost me at viewpoint.  I don't understand, because you have

not articulated how there is an opposition to any message

that is being communicated.  It is a process of review as an

indicia of the reliability of the news organization.

Whether that is in favor of school vouchers or against

school vouchers, the same editorial review would take place

in that instance.  I don't read the policy, and we can get

the language in front of us, but I don't understand that to
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be a singular factor.  It is a factor among others that are

considered in evaluating the credential.  

I was thinking of this just a moment ago, and I'm

trying to evaluate whether this is going to be a good use of

our time, and generally what I think I hear you saying is,

Let us build more of a record about why Mr. Schott is

disliked and why he is such a thorn in the side of the

legislature, and then I will be able to convince you that

this was all a sham and it was all set up just to stop him

from being at the legislature.

I want to make sure I am giving your argument the

full weight that I think it is entitled to.  Is there a case

that says editorial review is viewpoint discrimination?

MR. MILLER:  Your Honor, there is a case that

says -- yes.  Let me pull up my reply.

THE COURT:  Go ahead.

MR. MILLER:  First is New York Times versus

Sullivan which discusses how editorial control is at the

center of press freedoms, and it talks about how it is

important to have the profound national commitment and the

principles of debate on public issues should be uninhibited,

robust and wide open.  

In the the Miami Herald publishing case, there is

a discussion about the history of the press.  In Reed versus

the Town of Gilbert -- the quote from that case is that it
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fails to clear the barriers of the First Amendment because

the intrusion is on the function of the editors.  The choice

of material to go into a newspaper and the decision made as

to the limitations on the size and content of the paper and

treatment of public issues and public officials, whether

fair or unfair, constitutes the exercise of editorial

control and judgment.  That is the end of the quote.

Then the next quote is the same matter, page 258:

"It is yet to be demonstrated how governmental regulation of

this crucial process can be exercised consistent with the

First Amendment guarantees of a free press as they have

evolved to this time."

So the government has no business being involved

or reviewing the editorial process whatsoever.  They just

can't do it.  I understand what you're saying is that they

wanted to use that as a proxy, and I understand how in some

circumstances it can be a legitimate proxy even for

determining whether it is sort of legitimate coverage of

what is going on, but I don't think -- you know, no one here

has said that Mr. Schott individually as he performs his

work is not a legitimate journalist.  No one is saying that.

What they are saying is that he doesn't meet their

criteria.  What we are saying is applying that criteria to

Mr. Schott under these circumstances simply is not

permissible, and particularly when you dig in and look at
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what they are saying and what they are doing.

Your Honor, I appreciate that we did not do a good

job of sort of informing the Court of how we were

structuring this argument, and that we, you know, if you

will, sort of skipped much of the analysis to get down and

focus on where we saw the problem lie.

I also agree with the Court that adding additional

testimony is not probably the most fruitful thing to do.

But I think what may be fruitful is hopefully now that I

have been able to better articulate why we focused on what

we did in this argument, and perhaps we could adjourn and

you could have an opportunity to kind of review this again,

and then we could come back and simply argue this, either in

person or remotely very soon.

THE COURT:  Thank you, Mr. Miller.  

We try to make sure that our court reporter gets a

chance to stretch his fingers about every 90 minutes or so,

and we're close to that, but I would like to hear from Mr.

Green, and then during the recess I am going to think about

where we are and where I think we are headed and try to

decide what I think makes the most sense.

Thank you.

MR. GREEN:  Thank you, Your Honor.

If you have questions, let me have them,

otherwise, I have maybe three quick points.
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THE COURT:  I am apparently doing a poor job of

communicating today in ways oral and not oral

communications.  Sorry.  No questions.

Go ahead.

MR. GREEN:  Great.

If I could start with point one and the Court's

question about what case defines or describes what viewpoint

discrimination is, I think I would point the Court to the

case, and it is on page 20 of our brief, and it is the

United States Supreme Court case of Vidal, V-i-d-a-l, versus

Elster.  That is a 2024 case at 602 U.S. 286.  This is

talking about that viewpoint discrimination at bottom is

sort of just what it sounds like.  It is the government

targeting particular views taken by speakers on a particular

subject.  This is from 294 of that case.  "Is the government

action based on the specific motivating ideology or the

opinion or the perspective of the speaker?"

So I understand the Court's confusion, and I think

I have the same confusion.  I agree with the Court.  If the

point of having an editor was to say that we are not going

to let you have a press credential unless an editor makes

your stories nicer to the legislature or meaner to the

legislature, maybe there is something there, but at the end

of the day that is not the function.

The function is exactly what the Evers case talked
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about.  This goes to my second point.  I think you asked a

question about whether there was a case that said having an

editor constitutes viewpoint discrimination.

Evers actually stands for the exact opposite

proposition.  If I could point the Court specifically --

this is Evers at 994 F.3d, and it is the paragraph that

spans the page from 610 to page 611.  At the beginning of

this paragraph, the Seventh Circuit panel talks about what

the media access criteria were for the governor's press

conference in Wisconsin and lists those out here.  "The

governor contends that its criteria are intended to consider

limited space constraints, address security concerns, and

ensure that those in attendance will maximize the public's

access to the newsworthy information, and be more likely to

abide by professional journalistic standards such as

honoring embargoes and off-the-record communications."

Then, later in that same paragraph, and I think

this is the money quote, the governor's criteria are

"reasonably related to the viewpoint-neutral goal of

increasing the journalistic impact of the governor's

messages by including media that focus primarily on news

dissemination, have some longevity in the business, and

possess the ability to craft newsworthy stories."  So

viewpoint-neutral goals that are shared by the legislature

here for precisely the same reasons that the governor had
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them.

That leads, I think, to my third point.  Actually,

maybe I have four, if you don't mind.  I will do a quick

third one.

My friend Mr. Miller is right that no one here is

suggesting that Mr. Schott is not an accomplished reporter,

but Evers also addressed that argument and had a direct

response to it on page 614 of the Evers opinion.  "Imagine a

system," the Seventh Circuit said, "where the government

dolled out the freedom of the press based on a government

official's assessment of the quality of the reporting or the

credentials of the reporters."

It seems like a hornet's nest and an invitation

for a lot of trouble, if the government thought that good

reporters get credentials and bad ones don't, and we would

be here a lot more often than this singular particular case.

That leads to my fourth point and final point,

Your Honor.  If we're talking about the evolution or how

this policy exists, I don't think it can be looked at in a

vacuum.  I think you have to look at it that this has been

something that the legislature and the folks working for

their press office have been grappling with since at least

we have a written record of their policy.  

Specifically, Exhibit 5 to the Peterson

declaration is the 2018 credentialing criteria.  If we look
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at page 2 of that, definition of reporter, defining the

characteristics of those who are eligible.  The first bullet

is characteristics of people to whom we have not issued

credentials, number one, blog site owners.  The writing is

essentially their own stream of consciousness with little or

no editorial oversight and little or no institutional

framework.

I guess this is the point.  The legislature is not

immune from the changing media reality that is affecting all

of us.  They have a different and special concern as it

relates to this particular credentialing function, which is,

again, a function of access to government control and

government-owned property.

So in trying to figure out what sort of folks

should qualify for that special access where content-based

restrictions aren't permissible, this has been a concern and

an issue that they have been grappling with since day one.

If we check the evolution of the policy from 2019 and 2020

all the way up until now, as the media has continued to

evolve, my clients have continued to try to evolve with it

and figure out what is going to serve those

viewpoint-neutral goals that we talked about from Evers,

while simultaneously respecting the politicians' ability to

get their message out and protecting the space at the same

time.
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If the Court has no other questions --

THE COURT:  Before we recess I would benefit

hearing from you.  You wanted to take witness testimony also

and you wanted to examine Mr. Schott.  

Can you proffer for me what evidence you were

hoping to elicit that would relate to the motion today?

MR. GREEN:  Sure.  Two responses to that.

Our initial bid when we were talking with Mr.

Miller was that we thought evidence wouldn't be necessary

for this hearing, so our decision to cross-examine him was

based on their desire to cross-examine our defendant.  We

would be fine proceeding without cross-examination.  We did

have it prepared, and if the Court would permit a chance for

my colleague to speak, and he was going to do the

cross-examination, so if the Court wouldn't mind hearing

from Mr. Vitagliano -- 

THE COURT:  That would be helpful, a brief

proffer.

Come up, please.  Thank you.

MR. VITAGLIANO:  Thank you, Your Honor.

Just a few lines of questions.  We would ask about

Mr. Schott's experience at the Salt Lake Tribune and being

subject to editors there and the editorial process, or lack

thereof, with Utah Political Watch.  We would also inquire

about Mr. Schott's continued coverage of the 2025
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legislative session and how a denial of the press credential

has not impeded that.  That goes to our arguments set forth

in Section 1-A of our brief, which would --

THE COURT:  Is that on irreparable harm?

MR. VITAGLIANO:  I'm sorry?

THE COURT:  What is that section?

MR. VITAGLIANO:  The likelihood of success on the

merits and before you determine the type of forum whether

there is actually a burden on First Amendment protected

activity and that line of questioning would relate to that.

We would also inquire about Mr. Schott's history

of reporting at various different outlets before he formed

Utah Political Watch, and things he has written about the

legislature before and his continued receipt of a press

credential while with those entities.

THE COURT:  Thank you.

I am going to try to keep our recess to ten

minutes or so.  I don't know how optimistic I am about that.

I need the benefit of my law clerk's thoughts and some time

to evaluate what we have heard today.  I'll be as prompt as

I can.

Take a minute and stretch your legs, and we'll

take as least ten minutes.

We are in recess.  Thank you.

MR. VITAGLIANO:  Thank you, Your Honor.
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(Recess)

THE COURT:  That was not even close to ten

minutes.  I'm sorry.  This is going to sound a little bit

like the twilight zone maybe.  I don't know.

I spent a lot of time thinking about what just

happened and where we are, and I'm more convinced than ever

that the issue we have here is foundational.

Mr. Miller, you told me in argument that there are

no elements for those claims.  That is false.  These are

Section 1983 claims of deprivation of a constitutional right

by a person acting under color of state authority.  I'm

getting those words not quite right, but there are elements

to Section 1983 claims.

Your complaint, which is the source of the causes

of action for which the plaintiff must show a likelihood of

success on the merits, purports to identify four discrete

claims.  And, of course, there is no discussion in any of

the briefs about Section 1983.  Those are the claims you're

asserting.

I have been at this long enough to know that under

Section 1983, the specific elements of the claims depend on

the nature of the constitutional violation you're alleging.

I know that under Section 1983 you must identify the alleged

constitutional deprivation specifically enough to provide

notice to the defendants.  
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Of course if we get to qualified immunity or other

issues pertaining to 1983 claims, we'll be asking ourselves

whether the specific violation you allege is clearly

established in the law, including in the Tenth Circuit or

the Supreme Court, sufficient to give notice to a state

actor that what the person is doing is unconstitutional.

We have not yet reached an answer or a Rule 12

pleading response from the defendants, but, among other

things, because we are moving in equity under Rule 65 I

think it is appropriate for me to note that the complaint

fails as a threshold matter because you group plead against

the defendants, which is not permitted in 1983 claims.  You

are required to identify what specific action each state

actor took in deprivation of those rights.  

All of this, if it had been in the papers and in

the briefs in the first instance, would have sharpened our

focus on the specific allegations that are made.  You're

making four separate claims under the First and Fourteenth

Amendments, ostensibly because those claims are different in

some meaningful way.  That is not discussed in the briefing

and in the papers.  Generally it is, but not with any

specificity.

I think the plaintiffs conceded in the argument

today that the Public Forum Doctrine applies, and there are

three elements to that test.  I don't need to recite them
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all here.  I don't think the plaintiffs take issue with the

defendants' description of the test and what it is and how

it operates.

I guess it is the failure to engage with these

standards in any directed fashion that leaves me guessing.

In my view, it is putting me in the position of doing the

lawyering for the plaintiff, which is impermissible because

it deprives the defendants of a meaningful opportunity to

respond.

Notwithstanding that those elements are not

alleged or set out in the plaintiffs' brief, I think, Mr.

Miller, your response would be, But I talk about all of

that.  For example, the first element is have the plaintiffs

shown that the activities are protected by the First

Amendment.  You said, For eight pages I talk about what is

protected by the First Amendment.  But it is the activities

that are at issue and that the defendants observe in their

brief that you have misdefined the protected activity.  It

is not a general statement about access to information by

news media to gather news.

I went back and reread during the break your reply

to see if you meaningfully engage with that argument.  As an

example, that is in the framework of the standards that I'm

required to apply.  If it is there, I'm missing it, though I

agree that you talk about things related to this issue.
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The third factor is whether the justifications for

exclusion satisfy the requisite standard.  Again, I went

back and forth and I can see references to strict scrutiny,

but I still don't understand, having read both of your

briefs several times and had the benefit of oral argument

today, where or how in this analysis I am to apply strict

scrutiny to something and what it is I'm supposed to apply

it to.

I'm open-minded to the possibility that I'm just

being dense and missing something.  I mentioned to my law

clerk during the break that I have been at this for 13

years, and I'm sure I have found myself in court in an

instance like this before, but I can't remember where I just

from the beginning don't understand how the arguments before

me are appropriately and directly focused at the elements

and standards that I'm invited to apply.

I just think it is foundational.  I think the

motion never gets off the ground for those reasons.

I prepared an oral ruling, and I said this at the

beginning, and some of the shortcomings that I have just now

described didn't occur to me until after we had our argument

and I had a chance to go back and look at the complaint

during the break and think about it.  Much of that is not in

the oral ruling.

I'm going to beg your indulgence.  I think it may
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be helpful for me to give this oral ruling anyway,

especially if we find ourselves moving in the direction of a

preliminary injunction, so that whether I'm right or wrong,

I am at least hopefully being clear about what I am

thinking, so that if I am wrong, you can help correct me in

the next round of briefing.

I'm going to give this ruling.  I am not going to

ask anybody to take notes or prepare a draft order.  We'll

enter a docket entry in the next few days referencing this

portion of the transcript of this hearing as my ruling and

the basis for my ruling.  I am afraid that it is only going

to be partially helpful, but it may be partially helpful.

As you can all ascertain from this discussion, it is not

going to be helpful for us, I don't think, to take

testimony.  I don't think we have moved to a sufficient

showing on the motion to implicate taking live testimony.

I'm going to beg you for patience.  This is going

to take a little while.  It is not a tremendously long

order, but it is not short.

This case arises from alleged constitutional

violations by individual staff members of the Utah

legislature in denying the plaintiffs' media credentials for

the 2025 Utah legislative session.  Before the Court and at

issue in the hearing today is plaintiffs' motion for a

temporary restraining order, which is docket number 3 on our
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docket.

In the motion the plaintiffs argue they have a

First Amendment right to gather news and that the defendants

engaged in viewpoint and content discrimination by denying

their media credentials.  This is generally set out on pages

13 to 21 of the motion.

The plaintiffs further contend that the

defendants' press policy is vague and constitutes a prior

restraint.  I cite pages 20 to 23 of the TRO motion.  For

the reasons I have touched on in our argument and my

preliminary statements, and for those I'm about to more

fully explain now, I conclude that the plaintiffs have

failed to meet their burden in seeking a TRO, and the motion

will be denied.

I will begin, as I often do, with the factual

background.  These facts are largely taken from -- well,

they are all taken from the declarations and affidavits

submitted by the parties.  I'm not resolving any conflicts

in those declarations and submissions, and if there are any,

they are not material to the Court's ruling.

The defendants are individuals employed by the

Utah legislature.  Specifically, Mark Thomas is the Utah

Senate Chief of Staff; Abby Osborne is the Utah House of

Representatives Chief of Staff; Aundrea Peterson, if I am

saying that correctly, is the Utah Senate Deputy Chief of
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Staff; and Alexa Musselman is the Utah House of

Representatives Director of Strategic Communications.

The plaintiff, Bryan Schott, is the owner of Utah

Political Watch, which I may at times refer to as UPW today,

a subscription-based newsletter service not affiliated with

any other news organization.  Schott established UPW in

September of 2024 and is its reporter, editor and publisher.

In 2018, the Utah State Legislature established

criteria for media access during the legislative sessions.

Media credential benefits include designated media parking

spaces, access to workspace in the press room in the Utah

capital's basement, access to press boxes in the public

galleries of the senate and house chambers, invitations to

certain press events, in-office media briefings by the

senate president and house speaker, and certain email

circulation for press releases.

However, the proceedings of the Senate and House

of Representatives are open to the public.  Any person may

observe the legislative action from the chamber galleries,

and the press boxes are immediately adjacent to the public

seating.  

Additionally, all official legislative action is

live-streamed and archived on the legislature's website,

including, but not limited to, committee and subcommittee

meetings, debates, and votes.  The press events and
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in-office media briefings are also recorded and made

available online.

The legislature's initial 2018 credentialing

policy required reporters to be associated with institutions

possessing at minimum the following characteristics:  First,

the institution hires and fires employees, can be held

responsible for actions and sued for libel.

Second, maintain editors to whom the reporters are

responsible.

Third, require employees to have some degree of

education and/or professional training in journalism.  

Fourth, adhere to a defined professional code of

ethics.

Fifth, have been in business for a period of time

and have a track record.

Finally, sixth, are not lobbyist organizations or

political parties.

The 2018 credentialing policy also identified

characteristics of individuals who would not be given

credentials.  These include blog site owners with little or

no editorial oversight, individuals who have little or no

institutional framework, organizations with no history or

track record, institutions or reporters whose main purpose

seems to be lobbying or pushing a particular point of view,

and organizations not bound by a journalistic code of
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ethics.

The legislature's media credentialing policy has

been periodically reviewed and updated.  For example, the

2020 policy was modified to require a reporter to be a

professional journalist who represented a news organization

or publication with a track record.

The 2021 policy changed the wording slightly to

require a reporter to represent, quote, "an established,

reputable news organization or publication," end quote, and

further provided that "Bloggers representing a legitimate

independent news organization may become credentialed under

some circumstances."

In 2023, the credentialing policy modified access

for bloggers and clarified that, quote, "Bloggers

representing a legitimate independent news organization may

become credentialed under limited rare circumstances."

The legislature changed the 2025 credentialing

policy, updated and published on November 5th of 2024 to

categorically exclude, quote, "blogs, independent media, or

other freelance media," end quote.  As of January 29th of

this year, the legislature had issued 130 professional media

credentials for the 2025 legislative session to diverse news

organizations and publications representing viewpoints along

the political spectrum.

Plaintiff Schott has been involved in media
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reporting in various capacities since 1995.  Schott became a

political correspondent for the Salt Lake Tribune in 2020.

On September 9, 2024, a correspondent for the Salt Lake

Tribune informed Osborne and Musselman that Schott was no

longer employed with the Salt Lake Tribune.  

Schott subsequently founded UPW in September of

2024.  As the owner, editor, and publisher of UPW, Schott

writes a daily newsletter and hosts a podcast discussing

Utah politics and news, including coverage of the Utah

legislative session.  Schott also maintains a UPW website

and discusses Utah politics on social media, including

TikTok and X.

Before starting UPW, Bryan Schott reported on the

2024 legislative session as a media-credentialed employee of

the Salt Lake Tribune.  During the 2024 session, Schott

posted an unflattering and critical comment of staffers on

X, which prompted a profane response from Defendant Osborne.

Schott continued to report on the Utah legislature through

the remainder of 2024 in a manner that Schott describes as

not always favorable.

On or about December 12 of last year, Schott

published a story on UPW reporting a local nonprofit group

had filed a complaint against Utah Senate President Stuart

Adams alleging that he had violated campaign disclosure

laws.
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That same day, President Adams posted on X

referring to Schott as a, quote, "former media member," end

quote, and stated that Schott's story was part of a

troubling pattern of neglectful journalism that undermines

the profession's integrity.

President Adams denied any misconduct and stated

that Schott failed to include information from the

lieutenant governor's office or those in the story before

publishing his blog, and he called Schott's story inaccurate

and misleading.

President Adams' deputy chief of staff, Aundrea

Peterson, also criticized Schott's conduct in publishing a

story without Peterson's comment and accused Schott of

lacking professionalism, being irresponsible, and

disregarding accurate reporting and ethical standards.

On or about December 17th of last year Schott

applied for a media credential for the 2025 legislative

session.  Musselman was aware that Schott no longer worked

at the Salt Lake Tribune, and Musselman and other staff

reviewed whether UPW satisfied the 2025 credentialing

criteria.

Ultimately, legislative staff concluded that

Schott operates as a blogger, independent media or freelance

media because Schott is, quote, "not responsible to an

editor," end quote, and as a newly formed entity, UPW,
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quote, "did not have any institutional framework or a

sufficiently established track record," end quote.

Accordingly, Musselman informed Schott that he did

not qualify for a media credential because, quote, "Under

the policy, Utah capital media credentials were currently

not issued to blogs, independent, or other freelance

journalists," end quote.  But Musselman went on to assure

Schott that he could attend and view all Utah legislature

committee meetings and sessions in person or online and

contact media designees for interviews.

Schott appealed the initial denial, and on or

about December 26th of last year Osborne and Thomas upheld

the denial, explaining that Schott failed to meet the

requisite criteria of being a professional member of the

media, associated with an established, reputable news

organization or publication, and explaining that blogs,

independent media outlets, or freelance media do not qualify

for credentials.

Schott filed this Section 1983 lawsuit on

January 22nd of this year, asserting four violations of the

First and Fourteenth Amendments, and he simultaneously filed

the instant TRO motion requesting that the defendants be

ordered to grant the plaintiffs' media credentials to the

2025 Utah legislative session.

With that background in mind, I will now turn to
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my analysis of the motion.  It is governed by Rule 65 of the

Federal Rules of Civil Procedure which require that

plaintiffs establish four elements in order to obtain

injunctive relief:  First, a substantial likelihood of

success on the merits; second, irreparable harm to the

movant if the TRO is denied; third, that the threatened

injury outweighs the harms that the TRO may cause the

opposing party; and, fourth, that the TRO, if issued, would

not adversely affect the public interest.  I'm citing

General Motors Corporation versus Urban Gorilla, a Tenth

Circuit decision from 2007.

Because a TRO is, in the words of the Tenth

Circuit, an extraordinary remedy, the movant's right to

relief must be clear and unequivocal.  That is a quote from

Diné Citizens Against Ruining Our Environment versus Jewell.

That is a 2016 decision from the Tenth Circuit.

Moreover, the Tenth Circuit has identified three

types of injunctions which they refer to as disfavored

injunctions.  Those injunctions, quote, "require that the

movant satisfy an even heavier burden of showing that the

four injunction factors weigh in its favor."  I cite SCFC

ILC, Inc. versus Visa USA.  It is a Tenth Circuit decision

from 1991.

The three types of disfavored injunctions, at

least in the Tenth Circuit, are, first, those that disturb

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Case 2:25-cv-00050-RJS     Document 32     Filed 02/10/25     PageID.413     Page 70 of 97

Suppl. App. 83

Appellate Case: 25-4124     Document: 44     Date Filed: 12/18/2025     Page: 85 



    71

the status quo; second, those that are mandatory as opposed

to prohibitory; and, third, those that afford the movant

substantially all the relief that he may recover at the

conclusion of a full trial on the merits.  I cite again the

SCFC ILC case from the Tenth Circuit.

Courts in this circuit, quote, "must recognize

that any preliminary injunction fitting within one of the

disfavored categories must be more closely scrutinized to

assure the exigencies of the case support the granting of a

remedy that is extraordinary even in the normal course," end

quote.  That is a quote from O Centro Espirita Beneficente

Uniao Do Vegetal versus Ashcroft, a 2004 decision from the

Tenth Circuit.

The Circuit has clarified that in cases involving

disfavored injunctions, quote, "that the district court may

not grant a preliminary injunction unless the plaintiff

makes a strong showing both with regard to the likelihood of

success on the merits and with regard to the balance of

harms."  That is quote from Beltronics USA versus Midwest

Inventory Distribution, another Tenth Circuit case.

Plaintiffs in their papers don't address whether

they seek a disfavored TRO.  The defendants assert that the

plaintiffs' TRO is disfavored because it would alter the

status quo and is otherwise a mandatory injunction.  These

arguments are set out on pages 32 and 33 of the opposition.
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I agree that the plaintiffs seek a disfavored TRO

because it is mandatory as opposed to prohibitory, and

because, really, the parties didn't meaningfully brief the

question of the status quo, I think I'm not able to give a

fulsome evaluation of that argument.  It is not going to be

necessary because of my ruling that it is a mandatory

injunction.

The Tenth Circuit has explained that an injunction

is mandatory, quote, "if the requested relief affirmatively

requires the nonmovant to act in a particular way and, as a

result, places the issuing court in a position where it may

have to provide ongoing supervision to assure the nonmovant

is abiding by the injunction."  That is a quote from

Schreier.  The pincite is 427 F.3d, 1261, a Tenth Circuit

decision.

Here, the TRO sought by the plaintiffs would

affirmatively require the defendants to act in a particular

way and to take specified action by order of the Court, that

is, to issue a media credential to the plaintiffs and

actively provide access and benefits associated with that

status.  Thus, I conclude that the requested TRO is

disfavored and requires plaintiffs to satisfy even the more

heightened burden in order to obtain the TRO.

Of course, as I said, I am then required to more

closely scrutinize the plaintiffs' showing to determine if
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it is entitled to the extraordinary relief sought.

Turning to the Rule 65 analysis, and having

concluded that the plaintiffs seek a disfavored injunction,

I will turn to the merits to consider whether they satisfy

their heightened burden.  Because I ultimately conclude that

the plaintiffs failed to demonstrate both the likelihood of

success on the merits and irreparable injury if the TRO is

not granted, either of which would be alone sufficient to

deny the TRO, I confine my analysis to those two elements

for purposes of this ruling.

I will begin with the likelihood of success on the

merits.  The plaintiffs bring four claims of Section 1983

violations of the First and Fourteenth Amendments.  We know

from the Tenth Circuit in Pahls versus Thomas, a 2013

decision, that the elements necessary to establish a 1983

violation will necessarily vary with the constitutional

provision at issue.  As I have said, the plaintiffs do not

identify in their papers the elements associated with any of

their claims.  I think this itself likely establishes the

plaintiffs' failure to demonstrate a likelihood of success

on any of the asserted claims.

Generally, the First Amendment prohibits the

government from abridging the freedom of speech of the

press.  I cite the First Amendment to the U.S. Constitution.

In citing Pahls, again from the Tenth Circuit, quote, "At
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the core of the First Amendment is the idea that the

government has no power to restrict expression because of

its message, its ideas, its subject matter or its content,"

end quote.

Here the plaintiffs generally allege that the

defendants have violated their First Amendment rights by,

first, arbitrarily and discriminatorily denying Schott press

credentials; second, they discriminated against Schott based

on content and viewpoint; and, third, they adopted a policy

constituting a prior restraint on Schott; and, fourth, by

adopting a credentialing policy that is unconstitutionally

vague.  These claims are set out in the complaint in

paragraphs 52 to 82, and I will take each of them up in

turn.

Beginning with arbitrary and discriminatory

treatment, "The plaintiffs assert that they have a First

Amendment right to gather and report information, and

because the defendants denied Schott a media credential on

the grounds that he is an independent reporter for a blog

and not a professional member of the media associated with

an established reputable news organization or publication."

I'm quoting there from paragraph 55 of the complaint.

At the heart of the plaintiffs' complaint is an

assertion of an unequivocal, quote, "right to gather news."

Actually, I think it is right to news gather.  That quote is
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from page 13 of the plaintiffs' motion for a TRO.

However, we know that the First Amendment does not

invalidate every incident burdening of the press that may

result from the enforcement of government policies of

general applicability.  I'm citing the Branzburg case from

the Supreme Court in 1972.

Further, the Supreme Court has explained that

there is no constitutional right to have access to

particular government information.  That is a quote from

Houchins versus KQED in 1978.  The First Amendment is, of

course, concerned with freedom of the media to communicate

information once it is obtained.  The Constitution does not

compel the government to provide the media with information

or access to it on demand.  That was explained by the

Supreme Court in the Houchins decision.

In Smith versus Plati, the Tenth Circuit explained

that this applies equally to both the public and the press,

for the press, generally speaking, do not have a special

right of access to government information not available to

the public.  That Smith decision is a 2001 decision from the

Tenth Circuit.

As Justice Warren stated in Zemel versus Rusk from

the Supreme Court all the way back in 1965, quote, "There

are few restrictions on actions which could not be clothed

by the ingenious garb of decreased data flow.  For example,
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the prohibition of unauthorized entry into the White House

diminishes the citizen's opportunity to gather information

he might find relevant to his opinion of the way the country

is being run, but that does not make entry into the White

House a First Amendment right.  The right to speak and

publish does not carry with it the unrestrained right to

gather information."  That is a quote, as I said, from Zemel

versus Rusk.  It is on pages 16 to 17.

Here I conclude, at least at this preliminary

stage, that the plaintiffs have not shown that the

defendants violate the First Amendment by establishing

certain criteria to regulate the distribution of media

credentials, because the plaintiffs do not have an

unfettered constitutional right of access.  In any case, the

Utah legislative rules do not prohibit Schott from entering

the legislature to, quote, "Gather information he might find

relevant to his opinion of the way the state is being run."

That is a variation of the quote from Zemel.

Turning to the plaintiffs' second constitutional

claim about the credentialing policy discriminating based on

content or viewpoint, "Though the government may restrict

access, the government generally may not impress

restrictions based on content or viewpoint.  Rather, the

Constitution requires the application of neutral principles,

because the dominant purpose of the First Amendment is to
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prohibit governmental suppression.  I'm citing that New York

Times versus Sullivan case that we discussed in oral

argument.  That quote that I just gave was from Justice

Douglas's concurring opinion.  

Additionally, "The extent to which the government

may limit access depends on whether the forum is public or

nonpublic."  That is the Cornelius decision that Mr. Green

mentioned from the Supreme Court in 1985.

Defendants assert the restricted areas to which

the plaintiffs seek access are either a nonpublic forum or a

limited public forum.  This is argued on page 16 of the

opposition.  Mr. Miller made clear today that the plaintiffs

agree that the legislative session is a limited public

forum.  

I will say that in reply the plaintiffs don't

appear to engage with the defendants' arguments concerning

the public forum doctrine and its application here.  When a

government entity creates a forum that is limited to use by

certain groups or dedicated solely to the discussion of

certain subjects, the government may impose restrictions

that are reasonable and viewpoint neutral.  I am citing here

Pleasant Grove City versus Summum.  It is a Supreme Court

decision from 2009.

We know from Cornelius that reasonableness is

assessed in the light of the purpose of the forum and the
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surrounding circumstances.  Plaintiffs argue that defendants

have engaged in content and viewpoint discrimination to deny

them press credentials.  This argument begins on page 16 of

the TRO motion.

In support of this contention, the plaintiffs

state that, "Schott easily obtained press credentials since

the policy was first established, but the defendants altered

their policy to deny independent journalists credentials

after Schott established his own independent news site in

response to Schott's unfavorable reporting on the

legislature and angering Senate President Adams."  I'm

citing now pages 18 and 19 of the plaintiffs' opening brief.

In opposition, the defendants maintain that their

credentialing policy is both reasonable and viewpoint

neutral.  I find, at least on the limited record before us

at this stage, that the credentialing criteria are

reasonable and viewpoint neutral, and that the defendants

have not been shown to have violated First Amendment rights

through content or viewpoint discrimination.

The legislature's 2025 credentialing policy draws

no distinctions based upon the viewpoint of the speaker, and

there is no reason to think that in application it would

tend to favor some viewpoints or ideas at the expense of

others.  That is mostly language drawn from Pahls versus

Thomas, the 2013 decision from the Tenth Circuit.
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Rather, the policy states and provides that it is

designed to give professional journalists and media

representatives from reputable organizations access to cover

the legislature and other significant events at the Utah

State Capitol.

The term "reputable organizations" does not itself

assume or prescribe any particular viewpoint.  The criteria

do not govern what can be published, but how information is

disseminated.  I find that the plaintiffs have not, at least

on the record before the Court, shown that the credentialing

criteria were modified to discriminate against plaintiffs'

content or viewpoint.  

The plaintiffs point to the timing of the angry

exchange, of course, with Senate President Adams and

Schott's credentialing denial, but the credentialing policy

was modified before that incident occurred.  In addition,

the plaintiffs are not unique in criticizing the legislature

or its members, and yet the criteria do not exclude other

critical reporters.

There is this issue that is briefed, and it was

raised here today in argument, about unconstitutional

vagueness, and the plaintiffs assert that the media

credentialing policy is unconstitutionally vague, and I

disagree.  The vagueness doctrine is an outgrowth of the due

process clause of the Fifth Amendment, not the First
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Amendment, and it addresses the due process concerns that

regulated parties should know what is required of them so

that they may act accordingly and for ensuring that laws are

not enforced in an arbitrary or discriminatory way.  This is

the standard set out in Wyoming Gun Owners versus Gray, a

Tenth Circuit decision from 2023.

Accordingly, at least in the Tenth Circuit and

under Gray, a district court may find a statute

unconstitutionally vague, quote, "if it fails to provide

people of ordinary intelligence a reasonable opportunity to

understand what conduct it prohibits," end quote, and then

it continues, quote, "if it authorizes or encourages

arbitrary and discriminatory enforcement," end quote.

In Grayned versus City of Rockford, the Supreme

Court explained that as we're condemned to the use of words,

we can never expect mathematical certainty from our

language.  The plaintiffs have not provided any authority

establishing that the doctrine necessarily applies to

credentialing policies like those at issue here, but

assuming that they do, the plaintiffs argue that the

credentialing policy is vague because certain criteria are

not defined.  

More specifically, the plaintiffs contend it is

not clear what an established reputable news organization or

publication is, what it means to adhere to a professional
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code of ethics is not explained, and that blogs and

independent media or other freelance media are not defined.

The plaintiffs also maintain that because these criteria are

not defined, the defendants can readily modify their meaning

at will.

In response, the defendants counter that it is not

necessary for the policy to define these terms because each

is commonly understand in the English language and all are

well understood, especially in context.

Again, assuming that the void for vagueness

doctrine applies to this policy, I agree with the defendants

that in context the terms of the credentialing criteria are

sufficient to, quote, "provide fair notice to the public,"

end quote, of what the requirements are and to ensure that

the policy is not administered arbitrarily.  That standard

is set out in the Wyoming Gun Owners case.

The 2025 credentialing policy does not include

terms not commonly understood in the English language and,

further, the 2018 and 2019 credentialing policies included

additional defining characteristics, some of which are

incorporated in later iterations of the policy.  

For example, the 2018 and 2019 defining

characteristics include reporters who represent institutions

with a track record.  In any case, the defendants also

demonstrated that Schott likely understood the criteria when
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he acknowledged on social media that the new credentialing

criteria could, quote, "shut him out," end quote, in a post

that he made.

In addition, the changes to the 2025 credentialing

policy were made in part to guard against the potential

arbitrary application.  In fact, I think they removed some

of the discretion that was previously permitted to the

credentialing officers, and in that respect they reduced the

potential for discriminatory and arbitrary application.

I cannot conclude on the record before me that the

plaintiffs have established that the credentialing criteria

are unconstitutionally vague.

I think the final argument asserted is one

concerning prior restraint.  The plaintiffs allege, without

citation to applicable authority, that I could see anyway,

that the policy constitutes an unconstitutional prior

restraint on their ability to obtain, write about, and

publish news of public import on the activities of the Utah

legislature.  That argument is largely set out on page 21 of

the TRO motion.

Prior restraint is a, quote, "governmental

restriction on speech or publication before its actual

expression," end quote, or, quote, "formal censorship before

publication," end quote.  Both of those are definitions from

Black's Law Dictionary, the 12th edition from last year.
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"Thus, prior restraint is one that restricts speech in

advance on the basis of content," end quote.  That is a

quote from Taylor versus Roswell Independent School

District, a 2013 decision by the Tenth Circuit.

Plaintiffs contend that the defendants changed the

credentialing policy prior to the 2025 legislative session

to prevent the plaintiffs' unfavorable coverage of the

legislature.  In response, the defendants maintain the

policy was merely updated and Schott was denied a credential

because he no longer satisfied the requirements to be

associated with an established, reputable news organization.

At this preliminary stage of the proceedings, I

cannot conclude that the plaintiffs have established or

demonstrated that the 2025 policy was changed to prevent the

plaintiffs from reporting or publishing.  In fact, of

course, it does not have that effect.  Though the criteria

have been modified and refined since their inception in

2018, the core criteria have remained consistent.  In all

iterations reporters are required to, among other things, be

appropriately related to a media institution with a track

record and editorial oversight and to adhere to a

professional code of ethics.

Beginning in 2021, the credentialing criteria

limited access for, quote, "bloggers representing a

legitimate independent news organization," end quote.  The
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2021 policy permits such bloggers to become credentialed

only under some circumstances.  In 2023, the policy was

further restricted, stating that bloggers representing a

legitimate independent news organization were permitted

credentials only in limited rare circumstances, and, of

course, that restriction stayed in place until the 2024

revisions.  

Though the 2025 credentialing policy was revised

to preclude blogs, independent media, or other freelance

media, this change appears to be a continuation of prior

limitations, and, importantly, the criteria do not make any

content-based distinctions, nor do they chill Schott's

ability to publish material by requiring any advance

permission from government actors.

Further, because Schott left the Salt Lake

Tribune, he would not have qualified for a media credential

even under the credentialing policies in place before the

November of 2024 amendment absent, quote, "rare

circumstances."

In any case, the plaintiffs have not been

restricted from speaking or publishing any commentary on the

2025 legislative session.  As explained, the plaintiffs are

able to attend and view the legislators' actions, and the

defendants have not instituted any policy prohibiting or

attempting to regulate the plaintiffs' speech in any way.
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Having determined that the plaintiffs do not have

a First Amendment right to gather news that is not subject

to some restriction, and that the credentialing policy is

neither unconstitutionally vague nor discriminatory and does

not constitute a prior restraint, I ultimately conclude that

the plaintiffs have not shown a likelihood to succeed on the

merits of their First Amendment claims.

I will just briefly touch on one other issue.  I

think it may be relevant going forward, and that is

irreparable harm.

Having determined that plaintiffs have not

established a likelihood of prevailing on the merits, and I

could conclude the analysis there and deny the TRO.

However, I also conclude that the motion must be denied

because plaintiffs have failed to demonstrate they will

suffer irreparable injury if the TRO is not granted.  I will

now briefly discuss the basis for that conclusion.

Quoting Heideman versus South Salt Lake from the

Tenth Circuit in 2003, quote, "To constitute irreparable

harm, an injury must be certain, great, actual, and not

theoretical," end quote.  In Elrod versus Burns, the Supreme

Court said, "The loss of First Amendment freedoms, even for

minimal periods of time, constitutes irreparable injury.

However, the Tenth Circuit has stated that it is

still necessary to consider the specific character of the
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First Amendment claim at issue.  That was discussed in the

Heideman decision.

Where restriction is minimal and a plaintiff

retains, quote, "ample capacity," end quote, to, quote,

"convey their chosen message," end quote, injunctive relief

is not necessary.  That is a quote from Johnson versus Cache

County School District here in the District of Utah, a 2018

decision relying on and citing the Heideman decision from

the Tenth Circuit.

The plaintiffs argue they will suffer irreparable

injury if the TRO does not issue because the legislative

session is underway and the plaintiffs are missing press

briefings that they cannot attend in person or ask

questions.  Plaintiffs further contend that the availability

of alternative methods for a resource reporter is of no

consequence because segregated media seating prevents equal

access and is, therefore, unconstitutional.

However, Schott's lack of a media credential

imposes little, if any, restrictions on the plaintiffs'

ability to cover and report on the legislative session.

Schott may attend the proceedings on the Senate and House

floors from a position immediately adjacent to the press

boxes.  All official actions of the legislature are

live-streamed, as are the governor's monthly news

conferences and the senate president's and house speaker's
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in-house briefings.  Recordings of these events and press

releases and other communications are also available on the

house and senate websites.

I will just say that the thing that I thought

critically was missing in the papers that could have been

helpful here -- I think there is a space that requires

specific focus and consideration, and it is the difference

between Schott's access to the information and the ability

to report without the credential versus the same

consideration with, and that analysis is just missing.

There is not any discussion about it in any of the

plaintiffs' briefs.

On balance and on the record before me and the

arguments asserted by the parties, I find that the

plaintiffs have failed to establish that they will suffer

irreparable injury if the TRO is not granted, and the motion

is denied on that separate and independent basis as well.

For all of these reasons I have discussed, and in

failing to establish a likelihood of prevailing on the

merits and failing to establish irreparable injury, I find

and conclude that the plaintiffs have failed to meet their

burden, and I will deny the TRO.

Setting aside any objections that you have and,

Mr. Miller, I know you have many, let me just ask if you

need some time to consult with your clients or if you have
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in mind already how you would like to proceed from here.

MR. MILLER:  Your Honor, I think that we do have a

plan on how we would like to proceed.  We will articulate

that.

MR. HARRINGTON:  Thank you.

Your Honor, we want to thank the Court for its

careful consideration of these matters.  We know these are

important issues.  We appreciate you.  

Obviously, one of our roles as lawyers is to be

resources for the Court, and we appreciate your feedback on

that point.  We would like to float or explore the idea of

supplemental briefing on these issues in anticipation of a

hearing for a preliminary injunction.

We have not discussed this with the other side,

but we just thought maybe that would be beneficial to the

Court.  Again, we appreciate your careful consideration and

very much appreciate your feedback. 

THE COURT:  Well, thank you.  You don't need to --

and it must not have been helpful to hear, and I may be

wrong, and it is entirely possible that I just misunderstood

the context of the briefing.  I just did the best I could

with what I understood the standards to be.

I take it from what you just said that you would

like to pursue preliminary injunction, and you didn't say

this, but I assume with an opportunity to conduct some
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expedited discovery, and then a chance to file a new or

different brief in view of what has been said here today.

If I am right about all of that, I am wondering if

I should just deny the motion outright without prejudice to

file a separate motion for a preliminary injunction, either

before or after you have taken that expedited discovery.  I

know that time is of the essence and the legislature is

meeting daily and there is not a lot of time left.

Have I stated that correctly?  Is there a better

way to do this?

MR. HARRINGTON:  I think that is spot on, Your

Honor.  We may contemplate a potential amendment to the

complaint as well, and we would be happy to meet and confer

with opposing counsel on that and to outline a potential

schedule for some limited discovery.  I think that would

make sense.

Mr. Miller, you can chime in if you have a

different view on any of that, but I think that would be a

good way to proceed.

THE COURT:  Let me eliminate some procedural

hurdles.  And, Mr. Green, you can try to claw some of this

back in a minute if you want.  But in the interest of just

being to the point, you have leave to amend your complaint

if you want.  I think you have that anyway as a matter of

right under Rule 41 before there is a response or a certain
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period of time.  Whether it is a matter of right or not, you

have my blessing to file an amended complaint if you wish to

do so.  Notify the defendants as soon as you make that

decision.  

What is today?  Wednesday.  

Do you think you will be in a position to notify

them by the end of the week?  Otherwise they are going to

need to be preparing a response to the pleading, and I don't

want them spending time preparing a response to a pleading

that is going to become moot.

MR. HARRINGTON:  Your Honor, I think that that

would be feasible.  I would note that there was a waiver of

service, and so I think it was a 60-day response deadline,

so I think there is some leeway built in there.  

I don't want to speak out of turn, but I think

what you're saying is just a decision on whether we will

amend and, obviously, not the amendment, but the decision of

when we will amend by the end of the week.

THE COURT:  I forgot that it is the 60-day

provision that is going to apply here.  I don't mean to put

your feet to the fire.  Friday may be too soon.  Just act

reasonably and promptly and communicate well with the

defendants so we are not wasting time and resources on

something that is going to become moot.  

I am going to ask you to meet and confer with the
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defendants, after you have had a chance to confer with your

colleagues and Mr. Schott, and think about how you would

like to proceed.  Looking at the lawyers in this room, I

think you will probably be able to reach some agreement on a

timeline for filing a motion for a preliminary injunction

and maybe a timeline that makes sense for some limited

expedited discovery.  Try to work that out.  If you can't,

file a motion with me and I will decide it as quickly as I

can.  We'll be here to answer questions.

Is that helpful, or is that too vague?

MR. HARRINGTON:  That is, Your Honor.  We have had

a good relationship with opposing counsel.  We have really

appreciated their professionalism, and I don't see any

problems there.

THE COURT:  There is professionalism on both sides

in this courtroom, and I appreciate that.  Thank you.

Mr. Green, your thoughts about this?

It is sort of squishy leaving it there without

firm deadlines, but things are in flux.

MR. GREEN:  A little squishy, and I would second

what Mr. Harrington and Mr. Miller said.  They have been

professionals.  We are happy to try to work with them to

make it something that is doable for both sides.

I will say two things.  On the amended complaint

front, no objection, and I understand they have the
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procedural right to do that anyhow.  My bigger concern, Your

Honor, is on the timing front.  I think you heard earlier

from my clients that the session ends on March 7th.  We are

slightly over four weeks away from that period of time.

We have already had one fast-and-furious,

effectivity 96-hour round of briefing in this case trying to

get some injunctive relief.  Your Honor noted the issue of,

you know, our capacity for lawyers' fees to the legislative

and other considerations going on here, and in light of

those things and what this Court, I think appropriately,

called in its oral ruling some foundational problems with

the complaint, we would be interested in exploring, even

under an amended complaint, their potential motion to

dismiss questions that could come along with that.

So this is maybe some squishiness in response to

your squishiness, but I have two overarching thoughts that I

don't know are fully formed, but issues that I just want to

raise.

One, I guess, would be our right to move to

dismiss vis-a-vis whatever happens with a second bite of the

injunctive relief apple, since this one was obviously the

first.  Second would be what is the timing of that and how

does it work with respect to the legislature and my clients

who, as this Courts know, we have 45 days out of 365 where

they are fully slammed and absolutely at capacity.  The more
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we have to detract from their efforts from doing the

public's business to focus on some sort of response to a

lawsuit, which by itself will take time, but also more

specifically, expedited discovery during that period.  We

can handle a lot of the legal lifting, but to the extent it

is discovery, that is going to involve some actual time and

effort that is taking away from the public's business.

I'm wondering if there is some way to get us to a

point where we could have a schedule built in that addresses

something to do with the motion to dismiss, or if we're

going to have discovery and a second PI motion, if that

could come after the end of the session.  I'm not sure,

based now on what I have heard from the Court's ruling

today, that there is a driving specific need to get an

injunctive question answered before the end of the session.

I think the suggestion that there might be is inconsistent

with what the Court has already ruled.  Maybe I am

misunderstanding that, but, if not, that is something I

would ask the Court to consider and think about how we can

manage that in relation to the timing of the session.

THE COURT:  Thank you.  

Don't surrender the podium yet.

This is unusual, and now I'm just going to speak

in aspirational terms, but I hope this is helpful.  Let me

try to articulate some general principles that are floating
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around in my mind.

I think there were some foundational problems with

the TRO application, at least as I read it and viewed it,

but that is just one guy's view of it.  I think there are

meaningful and substantial questions here, potentially

constitutional questions, and we know from the case law that

in some instances the deprivation of some of those

constitutional rights itself represents irreparable injury

in some circumstances.

I fully understand the importance of the

legislature and the work that it is doing, and while I can't

quite imagine, and I have not been in the shoes of these

folks that are in the courtroom, I can only guess what it is

like during the session.

On the other hand, the access of media to cover

the legislature is important both for the freedom of the

press and the Fourth Estate and the citizens of the state of

Utah and elsewhere.  They are meaningful and significant

issues and rights.

If there is a motion forthcoming for a preliminary

injunction, I will do my best to resolve it as quickly as we

can resolve it, so that if Mr. Schott is going to have

access to the legislature, it is not lost for the whole

session and then it is forever lost.  In my mind that will

involve some careful balancing between the demands on your
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clients and the defendants and the legislature and the

discovery sought.  I don't say this lightly, but we find

ourselves in this position all the time, as you well know,

Mr. Green, from the work you have done.

If we're talking about a limited two-hour

deposition of two different witnesses on dates and times

that they can otherwise be available, that is less than

ideal.  That is not an insurmountable burden.  I think it is

really going to be a question of balancing what is necessary

and reasonable to obtain the factual record that the

plaintiffs need to make their showing.

These are general thoughts.  I will resolve

disputes if they arise and can't be resolved between the

parties.  I just used those as examples.  I wasn't defining

a limit, but it is close to there.  We are not going to be

deposing Senator Adams for a day during the legislative

session, and that is going to fall outside the line of

reasonableness.  I will know it when I see it.

On the first point, my standard practice, and I

don't think we got this far in our first discussion and you

were not here, but when there are Rule 12 challenges

asserted in a case where there is a preliminary injunction

or TRO, I always take up personal jurisdiction and subject

matter jurisdiction and all of the Rule 12 issues beforehand

so we know which claims survive against which parties, if
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any, before we proceed.

We need to know what complaint is going to be the

operative complaint, and you need to know that with

sufficient time to prepare a motion.  If you can get a

motion filed, we'll have expedited briefing with that and

there will probably be contemporaneous briefing on the

preliminary injunction.  We'll have a single hearing and we

will begin with the motions to dismiss, if there are any,

and resolve those and then move to what is left for the

preliminary injunction.

Clear?

MR. GREEN:  Sounds workable, Your Honor,

particularly with some discussion with Mr. Miller and Mr.

Harrington.  

THE COURT:  It is not ideal, and I understand the

timing, but this is where we are.

Any other questions?

MR. GREEN:  I don't think so, Your Honor.  Thank

you.

THE COURT:  Mr. Miller, anything more from the

plaintiffs?

MR. MILLER:  No, Your Honor.

I just want to thank the Court and the court staff

and your indulgence in working with this.  I know you have a

lot of things going on, so we appreciate the attention that
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has been afforded to this matter thus far, and we will

continue to work diligently to get this in a position so

perhaps we can get past the procedural issues and get to the

merits or otherwise get it resolved.

THE COURT:  I'm going to do my best to do that, if

we can get that far.  I don't want any of my comments today

to suggest that I don't think this is a real dispute and an

important issue.  I think it is.  I also recognize that I

think you are the only person that flew in from out of state

for this hearing.  We have all done our part.

No, you came from out of state also.  I wrote this

down phonetically so I could get it right.

Mr. Vitagliano?

MR. VITAGLIANO:  Vitagliano.

THE COURT:  I skipped over the -- it is nice to

see you all here and I appreciate your patience and

indulgence.  I appreciated your briefing and argument today.

Sorry it took so long.

We'll be in recess.  Thank you.

(Proceedings concluded.)
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21                      Location:  Alta Club

22                   100 E. South Temple Street

23                      Salt Lake City, Utah

24

25                 Reporter:  Dawn M. Perry, CSR
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1                    A P P E A R A N C E S

2    FOR THE PLAINTIFFS:

3                Courtney Corbello

               Charles Miler

4                Attorneys at Law

               Institute for Free Speech

5                1150 Connecticut Ave., NW

               Suite 801

6                Washington, D.C.  20036

               (202) 301-3300

7                cc@ifs.org

               cmiller@ifs.org

8

   FOR THE DEFENDANTS:

9

               Daniel M. Vitagliano

10                Attorney at Law

               Consovoy McCarthy PLLC

11                1600 Wilson Boulevard

               Suite 700

12                Arlington, Virginia  22209

               (703) 243-9423

13                dvitagliano@consovoymccarthy.com

14                and

15                Alan Houston

               Legislative Research and General Counsel

16                Associate General Counsel

               W210 State Capitol Complex

17                Salt Lake City, Utah  84114

               (385) 258-7086

18                ahouston@le.utah.gov

19    ALSO PRESENT:

20                Bryan Schott

21

22

23

24

25
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1                          I N D E X

2    MALISSA MORRELL                                  PAGE

3         Examination by Mr. Vitagliano                 4

4                            * * *

5                        E X H I B I T S

6    NO.                   DESCRIPTION                PAGE

7

   Exhibit 1     About page of malissamorrell.com     8

8

   Exhibit 2     Staff page on Utah Political        22

9                  Watch's website

10    Exhibit 3     Article titled Top Utah GOP         35

                 lawmaker accused of skirting

11                  state laws on campaign finance

                 disclosures

12

   Exhibit 4     Article titled Utah GOP Senator:    38

13                  Media rule change meant to show

                 journalist "Who's the boss"

14

   Exhibit 5     Article titled Utah Legislature     40

15                  quietly changes press rules,

                 shutting out independent media

16

   Exhibit 6     Article titled Latest Utah tax      42

17                  cut plan:  Nearly $2,000 for top

                 one percent, $31 for average

18                  family

19    Exhibit 7     Article titled Lawmakers quietly    44

                 gutted Utah's open records law

20                  in final hours of 2025

                 legislature

21

   Exhibit 8     Article titled No such thing as     47

22                  a free lunch?  Utah lawmakers

                 were treated to dozens of free

23                  meals and events

24    Exhibit 9     Article titled Day 28:  Don't       50

                 believe the hype

25
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1                    P R O C E E D I N G S

2                       MALISSA MORRELL,

3             called as a witness, being first sworn,

4             was examined and testified as follows:

5                         EXAMINATION

6    BY MR. VITAGLIANO:

7          Q.    For the record, this is Daniel Vitagliano

8    of Consovoy McCarthy for the defendants.

9                Could you state your full name, please,

10    for the record?

11          A.    Sure.  And I apologize ahead of time, I'm

12    dealing with side effects that are dry mouth so I

13    have to have something in my mouth.  So if I need to

14    repeat, just ask me.

15          Q.    Of course.  No problem.

16          A.    Malissa, M-a-l-i-s-s-a, Morrell,

17    M-o-r-r-e-l-l.

18          Q.    Thank you.

19                Ms. Morrell, have you ever been deposed

20    before?

21          A.    No.

22          Q.    Okay.  I'll just go over a couple of

23    ground rules.  I'll need an audible response to each

24    answer, so nodding doesn't really do it.  We can't

25    talk over each other.  It makes it difficult for the
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1    court reporter to record everything.  Answer the

2    questions as best you can.

3                If you need clarification, just ask.  Your

4    attorney may object, but then after the objection

5    you're required to answer unless they specifically

6    tell you not to.

7                Given this is only one hour, presumably we

8    can go without breaks, but if you do need a break,

9    just let us know, we'll pause the clock.  If a

10    question is pending, just answer -- finish that

11    question and then we'll take a break.

12                Is there any reason you can't give

13    complete and truthful testimony today?

14          A.    No.

15          Q.    And you understand that you are here to

16    provide testimony in this case about the denial of a

17    legislative press credential to Mr. Bryan Schott and

18    Utah Political Watch for the 2025 legislative

19    session?

20          A.    Yes.

21          Q.    Did you prepare for this deposition?

22          A.    Met with the lawyers for the first time

23    last night.

24          Q.    Okay.  And who was in the room when you

25    prepared?
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1          A.    I was there, Courtney, Chip and --

2    Mr. Schott.  Everybody on this side of the table.

3          Q.    And how long did you prepare for?

4          A.    Oh, it was probably 45 minutes.

5          Q.    And it was just that one time?

6          A.    Uh-huh.  Yes.

7          Q.    Did you look at any documents to prepare

8    for this deposition?

9          A.    I'm acquainted with the filings, but

10    that's it.

11          Q.    Did you bring any documents with you here

12    today?

13          A.    No.

14          Q.    Have you discussed your deposition with

15    anybody other than your lawyers?

16          A.    No.

17          Q.    What's the highest level of education you

18    received?

19          A.    I'm currently a doctoral student, so it

20    would be master's before that.

21          Q.    Okay.  And where did you obtain your

22    master's?

23          A.    It's called Loyola Marymount in

24    Los Angeles.

25          Q.    Okay.  And what did you study?
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1          A.    Marriage and family therapy.

2          Q.    And for your undergrad, bachelor's?

3          A.    I did a bachelor's of -- it was called

4    family science at the time.  It was sort of a grad

5    school preparation degree at Brigham Young

6    University.

7          Q.    Okay.  What is your primary occupation?

8          A.    That's a good question.  I do a lot of

9    things.  So my licensure is in psychotherapy here in

10    the state of Utah.  I'm a licensed marriage and

11    family therapist.

12          Q.    Where do you work?

13          A.    In many places, so let me start at the top

14    and go down.  As I mentioned, I'm a doctoral student

15    at the University of Utah.  So I am a research

16    assistant for Dr. Bettmann Schaefer there.  As part

17    of my work with her I was just appointed the

18    editorial assistant for a peer-review journal.

19                I'm also a research assistant for

20    Dean Philip Osteen.  And I'm try -- and I also teach.

21    So I teach as both a teaching assistant and an

22    adjunct professor at the U.

23          Q.    Okay.

24          A.    Excuse me, at the University of Utah.  I

25    have a private practice.  And I am the editor of the
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1    Utah Political Watch website.

2          Q.    And how long have you worked at your

3    private practice?

4          A.    Gosh.  It started in Los Angeles in, like,

5    2008, I think, or '09.

6          Q.    What did you do before that?

7          A.    Well, I had been working in the agencies

8    and going to grad -- I graduated with my master's in

9    2005.

10               (EXHIBIT 1 WAS MARKED.)

11          Q.    Ms. Morrell, I'm handing you what we have

12    marked as Exhibit 1.  If you could please review this

13    document.

14                For the record, this is a copy of the

15    About page of malissamorrell.com.

16                Do you know what this document is?

17          A.    Yes, it looks like from my website.

18          Q.    On pages 2 and 3 the website lists your

19    credentials, education, additional trainings and

20    experience.

21                Is that correct?

22          A.    Yes.

23          Q.    Does this document fairly represent all of

24    your qualifications and experience separate from the

25    Ph.D. program that we just discussed?
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1          A.    Well, Daniel, it looks like I need to

2    update it, but largely.

3          Q.    Okay.

4          A.    Yes.

5          Q.    Anything in particular that's missing that

6    you would want to note?

7          A.    Like you said, my education.  I've taught

8    at a couple of other universities -- oh, no, that's

9    the Westminster and -- departments.  But other than

10    that, it looks pretty good.

11          Q.    Okay.  And what did you teach at those

12    other universities you mentioned?

13          A.    Psychotherapy-related clinical courses.

14          Q.    Have you taken any training courses in

15    journalism?

16          A.    No.

17          Q.    Have you taken any training courses in

18    editing?

19          A.    I don't remember.

20          Q.    Do you hold any professional

21    certifications in journalism?

22          A.    No.

23          Q.    Do you hold any professional

24    certifications in editing?

25          A.    No.
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1          Q.    Do you have any professional experience

2    working in media?

3          A.    Can --

4                MS. CORBELLO:  Objection.  Vague.

5                THE WITNESS:  Could you clarify what you

6    mean?

7          Q.    (BY MR. VITAGLIANO)  Prior to your working

8    at Utah Political Watch, have you ever worked

9    professionally in media or for a media company?

10          A.    It's the word "media" that I'm wondering

11    if you will clarify.

12          Q.    For a newspaper or similar publication.

13          A.    No.

14          Q.    Okay.  Do you have any -- prior to your

15    serving as an editor for Utah Political Watch, do you

16    have any professional experience working in

17    journalism?

18          A.    No.

19          Q.    And prior to your experience as the editor

20    for Utah Political Watch, do you have any

21    professional experience as an editor?

22          A.    Not prior, no.

23          Q.    And you mentioned that you now are

24    working -- I believe an editorial assistant for your

25    Ph.D. program?
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1          A.    (Witness nods head.)

2          Q.    How long have you been doing that?

3          A.    It just -- just started and it's not

4    connected to the program.  It's a peer-reviewed

5    scientific journal.

6          Q.    So how much editing have you done with

7    that peer-review journal so far?

8          A.    Right now we're in training.

9          Q.    You're in training?

10          A.    (Witness nods head.)

11          Q.    So you have not edited any articles yet

12    for that?

13          A.    I will next week, but not yet.

14          Q.    Okay.  And is that a paid position or

15    voluntary?

16          A.    No, it's paid.

17          Q.    And what exactly is the discipline for the

18    journal that you'll be editing?

19          A.    It's called the Journal of Experiential

20    Education.

21          Q.    And what types of articles does the --

22    that journal publish?

23          A.    Like I said, scientific, peer-reviewed

24    either research or opinion.

25          Q.    And that journal is different type of
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1    content or publications than what you're working on

2    currently at Utah Political Watch?

3          A.    Like I mentioned, it is peer-reviewed and

4    mostly science.

5          Q.    Nothing political, nothing about the

6    legislature?

7          A.    Nothing political.

8          Q.    How long have you known Mr. Bryan Schott?

9          A.    I want to say November 12th, 2011.

10          Q.    Okay.  And you're married; is that

11    correct?

12          A.    He and I are married.

13          Q.    How long have you been married?

14          A.    We are about to have our -- hold on.  I

15    think I'm -- I think I'm supposed to know this.  We

16    are about to have our 12th anniv -- 12th wedding --

17    marriage anniversary.

18          Q.    And you're still currently married, not

19    separated or anything?

20          A.    That's correct.

21          Q.    And legally married?

22          A.    Uh-huh (affirmative).

23          Q.    Mr. Schott has said that you have served

24    as his editor in an unofficial capacity prior to your

25    working at Utah Political Watch.
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1                Is that correct?

2          A.    Yes.

3          Q.    For how long have you done that?

4          A.    Probably since 2012.

5          Q.    What exactly does it mean to serve as an

6    editor in an unofficial capacity?

7          A.    At times he has had formal editing through

8    his employment and so in those times more just

9    consulting and -- and assisting.  But when he has not

10    had a professional editor, I've done more.

11          Q.    Okay.  When were those times when he did

12    not have a professional editor?

13          A.    From when we met until he started at Salt

14    Lake Tribune, which was, like, 2020, maybe.  And then

15    he left The Tribune last year.

16          Q.    So when Mr. Schott was at The Tribune, if

17    you were his unofficial editor, you necessarily were

18    not his official editor?

19          A.    That is correct.

20          Q.    And The Tribune editor would have been his

21    official editor?

22          A.    Yes, sir.

23          Q.    What role did you play in Mr. Schott's

24    reporting when he worked at Utah Policy?

25          A.    As I mentioned, sort of a similar -- there
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1    was an owner at that organization but no other

2    support, so I was doing consulting about the same

3    types of stuff that we do now.

4          Q.    And what are those types of things?

5          A.    I'm -- let's see.  We talk about sourcing

6    and sources.  We speak about story ideas.  I'm

7    helping with the editorial calendar.  And also the

8    sort of flow and clarity in just the work product.

9          Q.    Let's take each of those in turn.

10                So you mentioned sourcing.  Could you

11    elaborate on that, please?

12          A.    Sure.

13                As a reporter, Mr. Schott uses sources for

14    his stories and we talk about number of sources,

15    appropriateness of sources, background versus

16    on-the-record information, that type of stuff.

17          Q.    And is most of your work before he works

18    on a story or article or on the back end, after he's

19    written an article?

20          A.    Well, like I said, we do speak about story

21    ideas.

22          Q.    Uh-huh.

23          A.    So I would say before and during and

24    after.

25          Q.    And your role in assisting with story
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1    ideas, could you please elaborate on that?

2          A.    Sure.

3                Most of the time he will come to me with

4    three or four things that he is considering as

5    stories and we talk them out and I give him a

6    non-Utah politics-involved perspective and ask

7    questions to kind of help him think through which

8    stories he wants to bring to fruition.

9          Q.    You also mentioned the editorial calendar?

10          A.    Uh-huh (affirmative).

11          Q.    Could you please elaborate on that?

12          A.    Sure.

13                There -- there have been decisions made

14    about how often pieces will get published in this new

15    outlet and -- let's see.  You know, so sort of

16    figuring out pace and frequency and then -- of

17    publication.  And then looking at the different story

18    ideas and trying to just plan out when is the best

19    time for publication.

20          Q.    And you did all of those things, sourcing,

21    story ideas, editorial calendar when he was with Utah

22    Policy?

23          A.    Yes.

24          Q.    And you also mentioned you assist with the

25    flow of work.  Is that reviewing and editing his
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1    written work product?

2          A.    Yes.  I actually meant like grammatical

3    flow and that type of stuff, but what you've just

4    described is also true.

5          Q.    So when Mr. Schott was at Utah Policy, how

6    often would you review and edit his work?

7          A.    Oh, I would say maybe three times a week.

8          Q.    Every article that he published?

9          A.    No.

10          Q.    And when you say you would do it three

11    times a week, do you mean three stories a week or

12    were there multiple stories each time?

13          A.    Probably just three discussions per week.

14          Q.    Discussions.  Did those involve reviewing

15    and editing his drafts?

16          A.    Sometimes.

17          Q.    And what exactly did that review and

18    editing process look like?

19          A.    I wasn't anywhere in the organizational

20    chart so I didn't have an email address associated or

21    anything like that, so we would usually look at

22    things together at the same time.

23          Q.    So he would show you a draft that he

24    wrote?

25          A.    Yes, show or read me a draft.
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1          Q.    And how would you assist him in editing

2    that?

3          A.    I would give feedback.

4          Q.    And, more specifically -- I think you

5    mentioned grammar or flow, things like that -- if you

6    could just elaborate, please.

7          A.    Just making sure that it was readable to

8    someone else and that there weren't logic gaps or --

9    yeah, it was mostly just how it read.

10          Q.    Did you ever fact check or verify accuracy

11    of things he reported on when he was at Utah Policy?

12          A.    We would talk about number of sources and,

13    like I said, background versus on the record versus

14    anonymous or saying different things like that.  But

15    I didn't do any of the research, no.

16          Q.    So you did not go independently verify

17    certain things he's citing or discussing?

18          A.    No.

19          Q.    Was your role similar when he worked at

20    The Salt Lake Tribune?

21          A.    You mentioned before it was -- it became

22    more informal because he had other editors that he

23    was sending things to.

24          Q.    Okay.  When he was at The Salt Lake

25    Tribune, did you still assist him with sourcing?
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1          A.    No.

2          Q.    Did you assist him with story ideas when

3    he was at The Salt Lake Tribune?

4          A.    Yes.

5          Q.    Did you assist him with the editorial

6    calendar when he was at The Salt Lake Tribune?

7          A.    No.

8          Q.    Did you review and edit drafts of his work

9    before it was published when he was at The Salt Lake

10    Tribune?

11          A.    As I said, informally.  So sometimes he

12    would read me something, pieces of what he was going

13    to send to the other editors before he sent them.

14          Q.    Just read to you or would he give you

15    drafts to read yourself?

16          A.    At the Trib, I don't think it made sense

17    for me to have drafts because he had editors.

18          Q.    So you didn't mark up or redline drafts of

19    his with edits?

20          A.    No.

21          Q.    And how often would you review his work

22    when he was at The Tribune?

23          A.    Probably about the same, maybe -- in a

24    different role, but maybe three times a week.

25          Q.    And when you say three times a week, three
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1    articles a week or three sessions a week?  How would

2    you want to describe it?

3          A.    Yeah.  It varied, but it wasn't anything

4    formal, like I look at everything he put out or

5    anything like that.

6          Q.    So you did not review every article he

7    published?

8          A.    No.

9          Q.    Did your review and editing process, when

10    he was at The Tribune, involve any sort of fact

11    checking or verifying the accuracy of matters that he

12    reported on?

13          A.    No.

14          Q.    Was there ever a conflict between your

15    unofficial edits and The Tribune's official edits?

16          A.    Not that I know of.  I mean, if there

17    were, the official editors would have superseded my

18    recommendation.

19          Q.    Do you know if, you know, you ever had a

20    difference of opinion with his Tribune editor?

21          A.    You know what?  I don't --

22                MS. CORBELLO:  Objection.  Speculation.

23                THE WITNESS:  Thank you.

24                MS. CORBELLO:  You can answer.  Sorry.  Go

25    ahead and answer.
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1                THE WITNESS:  Not that I know of.

2          Q.    (BY MR. VITAGLIANO)  Okay.  But as you

3    said, The Tribune editor would basically trump any of

4    your edits or feedback?

5          A.    Correct.

6          Q.    Okay.  Do you know when Mr. Schott left

7    The Salt Lake Tribune?

8          A.    Yes, ish.  August of last year.

9          Q.    Last year being 2024?

10          A.    2024.

11          Q.    Are you familiar with the circumstances

12    surrounding his departure?

13          A.    As much as I know, yeah.

14          Q.    What do you know?

15                MS. CORBELLO:  Objection.  This is outside

16    the scope of her deposition and goes to private

17    employee matters between Mr. Schott and The Salt Lake

18    Tribune, so I'm going to instruct her not to answer

19    any questions about the circumstances of his

20    departure.

21                MR. VITAGLIANO:  Private employee matters?

22    She was not an employee of The Tribune.

23                MS. CORBELLO:  I understand, but her

24    discussions with the private employee of The Salt

25    Lake Tribune is her husband and so that falls under
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1    the marital privilege and, again, this is outside the

2    scope of her deposition.  You are deposing her about

3    her editing the work at Utah Policy Watch -- or, I'm

4    sorry, Utah Political Watch.

5          Q.    (BY MR. VITAGLIANO)  You are familiar with

6    Utah Political Watch?

7          A.    Yes.

8          Q.    Are you employed by Utah Political Watch?

9          A.    I'm the editor.  By "employed," do you

10    mean am I -- am I on salary or something?

11          Q.    Would you consider yourself an employee of

12    Utah Political Watch?

13          A.    Yes.

14          Q.    And your position is editor?

15          A.    Uh-huh.  Yes.

16          Q.    How long have you worked at Utah Political

17    Watch?

18          A.    Since it started.

19          Q.    How many hours a week do you work at Utah

20    Political Watch?

21          A.    Probably five hours a week.

22          Q.    Do you work for Utah Political Watch

23    pursuant to an employment contract?

24          A.    It's a very small organization.  No.

25          Q.    Are you compensated by Utah Political
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1    Watch for your time and work?

2          A.    No.

3          Q.    So you do not receive a paycheck from Utah

4    Political Watch?

5          A.    No.

6          Q.    You did not receive a W-2 from Utah

7    Political Watch for last year?

8          A.    No.

9          Q.    Do you receive any benefits like health

10    insurance or 401(k) from Utah Political Watch?

11          A.    No.

12          Q.    So would you describe yourself as an

13    employee of Utah Political Watch?

14          A.    Yes.

15               (EXHIBIT 2 WAS MARKED.)

16          Q.    Ms. Morrell, I am handing you what we will

17    mark as Exhibit 2.  If you could please review this.

18                For the record, this is a copy of the

19    staff page on Utah Political Watch's website.

20                Do you know what this document is?

21          A.    Yes.

22          Q.    Have you seen it before?

23          A.    Yes.

24          Q.    You are listed on there; is that correct?

25          A.    Correct.
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1          Q.    And you are listed as editor, correct?

2          A.    Correct.

3          Q.    And Mr. Schott is listed as managing

4    editor?

5          A.    Yes.

6          Q.    Does Mr. Schott manage your editing work?

7          A.    He's the final say.

8          Q.    Is Mr. Schott senior to you, would you

9    say?

10          A.    Oh, gosh.  We have not had those

11    conversations.

12          Q.    Would you consider Mr. Schott your

13    supervisor?

14          A.    No.

15          Q.    Do you answer to anyone at Utah Political

16    Watch other than Mr. Schott?

17          A.    No.

18          Q.    And, as you've said, Mr. Schott has the

19    final say?

20          A.    In the work product.

21          Q.    And that's a yes on the work product?

22          A.    Yes.

23          Q.    Thank you.

24                Can you describe the editing process for

25    Utah Political Watch's published articles?
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1                MS. CORBELLO:  Objection.  Calls for a

2    narrative.

3                You can answer.

4                THE WITNESS:  Sure.

5                Editing process.  Similarly, as I

6    mentioned, we're doing editorial calendars, so making

7    plans after reviewing story ideas.  When a story

8    needs -- what's the word I'm looking for --

9    clarification or support with sourcing, we discuss

10    that.  And then as -- as things go out, I do review

11    for wording and flow, grammar.

12          Q.    So does Mr. Schott send you articles to

13    review before they are published?

14          A.    Sometimes.

15          Q.    About how many times, would you say?

16          A.    We're often in the same place.

17          Q.    Could you just clarify that or elaborate?

18          A.    Not -- not as often as we review them

19    verbally.

20          Q.    Okay.  So normally you're together, in

21    person going over articles?

22          A.    (Witness nods head.)

23          Q.    Not as often, but there are times where

24    you do not review articles together, in person?

25          A.    I'm trying to think.  Right.  Yes.
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1          Q.    And does he send you those articles in

2    some way?  Does he email them to you?

3          A.    Sometimes.

4          Q.    And does he email them to you at your

5    official Utah Political Watch email address on this

6    document?

7          A.    I don't know.  We have a -- there's some

8    forwarding that happens with emails and different

9    things, so...

10          Q.    So do you use a separate email address for

11    your work for Utah Political Watch?

12          A.    Do I use a separate.  I don't check it as

13    often as I check my other emails, so often I'm

14    looking at it through other means.

15          Q.    What are those other means?

16          A.    Like a Gmail that I look at all the time.

17          Q.    So Mr. Schott would send you articles to

18    review to your Gmail account?

19          A.    Well, like I said, I am not exactly sure

20    how -- if he is sending it -- I have never looked if

21    he is sending it directly or if it's getting

22    forwarded.

23          Q.    But you would receive draft articles in

24    your personal Gmail account?

25          A.    Sometimes.
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1          Q.    About how often, would you say?

2          A.    A few times a month.

3          Q.    Other than reviewing articles in person

4    and him sending to you via email, is there any other

5    means that draft articles are transmitted to you?

6          A.    I want to make sure I'm covering it.

7    Sometimes portions might get texted through a secure

8    texting.

9          Q.    When you say "secure texting," a certain

10    app that you use?

11          A.    (Witness nods head.)

12          Q.    What is that app?

13          A.    Signal.  Infamous this week.

14          Q.    Oh, yes.

15                And how long have you had your Utah

16    Political Watch address?

17          A.    Oh, I don't know.  This has been a -- I

18    mean, it's a start-up that we're building from the

19    ground up, so I couldn't tell you.

20          Q.    When was Utah Political Watch formed?

21          A.    I don't know that date as well as I know

22    some others.  Yeah, I don't know.

23          Q.    Do you have a month that you can provide,

24    if not a specific date?

25          A.    It was after August of 2024.
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1          Q.    Did you have that official Utah Political

2    Watch email address set up in October of 2024?

3          A.    I don't know.

4          Q.    Did you have it set up in November

5    of 2024?

6          A.    I'm sorry.  I don't know.

7          Q.    Do you know the first time you accessed

8    that official Utah Political Watch account?

9          A.    No.

10          Q.    So you mentioned in your work as an editor

11    for Utah Political Watch it's, you know, sourcing,

12    story ideas.  I have some specific questions about

13    the actual editing of the work product.  You

14    mentioned that you, you know, read for grammar and

15    clarity.  Anything else that you do?

16          A.    (Witness nods head.)

17          Q.    If you could provide an audible answer to

18    that.  You nodded your head.

19          A.    Oh.  I was waiting for you to finish your

20    question.  Can you just say it again?

21          Q.    Sorry.

22                You mentioned that you review draft

23    articles for grammar and clarity; is that correct?

24          A.    Yes.

25          Q.    And when you review those draft articles,
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1    is there anything else that you're reviewing for?

2          A.    No.

3          Q.    Do you do any sort of fact checking or

4    verifying the accuracy of matters that are reported

5    on?

6          A.    No.

7          Q.    Do you review any sources that are cited

8    in draft articles?

9          A.    Review -- can you elaborate on "review"?

10          Q.    If Mr. Schott were to cite a source in a

11    draft article, would you pull that source and review

12    it yourself personally?

13          A.    Like, communicate with the source as well?

14          Q.    I'll clarify.  When I mean source, like a

15    public document.

16          A.    Oh.

17          Q.    So like a draft bill or something like

18    that.

19          A.    If it's a document, yes.

20          Q.    So you --

21          A.    Not every time.  Sometimes.

22          Q.    How often would you do that?

23          A.    I'm sorry.  I would have to have the

24    breakout of how often a source is document versus

25    something else.
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1          Q.    But would you say that you go pull every

2    document that is cited in every article and review

3    it?

4          A.    No.

5          Q.    Do you have any general ballpark how often

6    you would do that?

7          A.    I think it varies too much to ballpark.

8          Q.    Now other sources.  So, for example, if an

9    article discusses legislative proceedings like a

10    floor debate, would you review footage of the floor

11    debate?

12          A.    No.

13          Q.    If an article discussed legislative

14    proceedings like committee meetings, would you review

15    footage of the committee meetings?

16          A.    Usually not, no.

17          Q.    Usually not.  Have you ever?

18          A.    Like I said, we're in the same place a

19    lot, so often when he's watching or listening to

20    things, I'm also listening to them.

21          Q.    When he sends you a draft, do you go,

22    yourself, independently pull footage of these things

23    and review them?

24          A.    No.

25          Q.    Now, speaking of sources like individuals,
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1    say, when an article includes quotes from a source

2    like that, do you verify those quotes --

3          A.    No.

4          Q.    -- in some way?

5                So if Mr. Schott receives information via

6    text message, do you personally review his text

7    messages?

8          A.    No.

9          Q.    If Mr. Schott receives information from a

10    source via email, would you personally review his

11    emails?

12          A.    Sometimes they are shared during our

13    conversations about -- during our meetings about,

14    like, sourcing and ideas, but I don't independently

15    take action.

16          Q.    Does he provide you a written copy of

17    those emails or text messages?

18          A.    Sometimes I've seen written copies, yes.

19          Q.    You've seen them?  Can you elaborate on

20    that, please?

21          A.    He will share them with me.

22          Q.    Physically show you his phone?

23          A.    Sometimes.

24          Q.    Okay.  But when he sends you a draft

25    article, he doesn't include the email or text
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1    message?

2          A.    No.

3          Q.    Do you verify the identity of unnamed

4    sources that he reports on?

5          A.    No.

6          Q.    Do you review and edit every article that

7    Mr. Schott publishes with Utah Political Watch?

8          A.    To be safe, I'll say no.

9          Q.    How many Utah Political Watch articles

10    have you edited?

11          A.    I don't know.

12          Q.    Can you ballpark?

13          A.    I'd have to do some math.  Sorry.  I don't

14    know.

15          Q.    How many articles a week would you say you

16    edit for Utah Political Watch?

17          A.    Probably four or five.

18          Q.    Is that about one per day or --

19          A.    (Witness nods head.)

20          Q.    -- you know, several together at a time?

21          A.    I would say one per day.

22          Q.    Have you ever had any disagreements with

23    Mr. Schott over your suggested edits?

24          A.    Over my suggested edits?  No.

25          Q.    Have you had disagreements with Mr. Schott
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1    over other aspects of your editing?

2                MS. CORBELLO:  Objection.  Vague.

3                THE WITNESS:  Can you clarify?

4                MR. VITAGLIANO:  Sure.

5          Q.    Have you ever had disagreements with

6    Mr. Schott over your sourcing?

7          A.    This is my remembering blanking.  Sorry.

8    Hang on.

9                I don't remember.

10          Q.    Have you ever had disagreements with

11    Mr. Schott over story ideas?

12          A.    No.

13          Q.    Have you ever had disagreements with

14    Mr. Schott over the editorial calendar?

15          A.    I don't remember.  Probably not.

16          Q.    Have you ever advised Mr. Schott not to

17    publish something?

18          A.    Ever?

19          Q.    During his time at Utah Political Watch.

20          A.    Utah Political Watch.  When we discuss

21    story ideas, we sometimes talk about prudence and --

22    yeah, we sometimes have disagreements, I think.

23          Q.    And before you said Mr. Schott has the

24    final say?

25          A.    Yes.
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1          Q.    So if you have a disagreement with him

2    over publishing something, he can freely publish it?

3          A.    Yes.

4          Q.    And have there been any instances of that?

5          A.    I can't think of any.

6          Q.    Do you play any sort of role in the

7    production of Utah Political Watch's podcast special

8    session?

9          A.    No.  That's just a similar role as

10    anything else we've already talked about.  But I

11    don't hold the microphone or edit the audio.

12          Q.    Do you assist him with sourcing for his

13    episodes of his podcast?

14          A.    We talk about who will be on the podcast

15    and -- yeah.

16          Q.    Do you assist him with story ideas for the

17    podcast?

18          A.    Yes.

19          Q.    Do you assist him with the editorial

20    calendar with respect to the podcast?

21          A.    Yes.

22          Q.    But you don't review or edit the clip

23    before -- or the audio recording of the podcast

24    before it's published?

25          A.    I usually hear it before it goes live.
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1          Q.    Do you offer feedback --

2          A.    Yes.

3          Q.    -- on those recordings?

4                Does Mr. Schott ever re-record anything

5    after your feedback?

6          A.    Yes.

7          Q.    Does Mr. Schott ever edit clips of the

8    recording in response to your feedback?

9          A.    Just -- you just mean segment -- or just

10    audio, in general?

11          Q.    Yes, the audio.

12          A.    Yeah.  Yes.

13          Q.    Okay.  How often would you say he's done

14    that?

15          A.    Oh, gosh.  I don't know.  Sorry.

16          Q.    Do you play any role in producing the

17    content for Mr. Schott's social media pages?

18          A.    Similar role.

19          Q.    Could you just explain what "similar role"

20    is?

21          A.    Yes.  Sorry.

22                Calendar ideas.  Sourcing as much as goes

23    into a world where you, like, repost things and

24    stuff.  But, yeah, we do all of that.

25          Q.    Okay.
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1                MS. CORBELLO:  And just make sure that you

2    let him finish his question before you answer.  A

3    couple times you guys have talked over each other.

4                THE WITNESS:  Sorry.

5                MR. VITAGLIANO:  She'll let us know if

6    there's an issue.

7          Q.    So when Mr. Schott posts videos on

8    Instagram, for example --

9          A.    Uh-huh (affirmative).

10          Q.    -- do you edit those videos at all?

11          A.    Sometimes.

12          Q.    And how many times, would you say?

13          A.    I don't know.

14          Q.    Every post?

15          A.    Probably not every.

16          Q.    About how many, if you can ballpark?

17          A.    I can't.

18          Q.    Once a week?  Twice a week?

19          A.    I don't -- I'm sorry.

20               (EXHIBIT 3 WAS MARKED.)

21          Q.    I am handing you what we will mark as

22    Exhibit 3.

23          A.    After this it would help me to have a

24    break.

25          Q.    Sure.
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1                Could you review this?  And, for the

2    record, this is a copy of an article titled Top Utah

3    GOP lawmaker accused of skirting state laws on

4    campaign finance disclosures, by Bryan Schott,

5    published on Utah Political Watch's website on

6    December 12th, 2024.

7                Do you know what this document is?

8          A.    Yes.

9          Q.    Have you read this article before?

10          A.    Yes.

11          Q.    Did you review or edit this article before

12    it was published?

13          A.    Yes.

14          Q.    And what exactly did your editing look

15    like on this article?

16          A.    As we've -- everything that we've already

17    talked about.

18          Q.    So just grammar and clarity and the

19    stylistic aspect of the writing?

20          A.    No, more than that.

21          Q.    What was the "more than that"?

22          A.    Again, sourcing, timing, that kind of

23    stuff.

24          Q.    If I could direct you to the second page

25    and the second-to-last paragraph beginning with
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1    "Emails shared."  If you could please read that

2    paragraph --

3          A.    Sure.

4          Q.    -- aloud.

5          A.    "Emails shared with Utah Political Watch

6    reveal that Adams was given conflicting information

7    about whether his reports were in compliance or not.

8    While it's true he was told his reports did not

9    violate the law, Adams was also informed on three

10    separate occasions that listing a credit card company

11    as a payee was not allowed."

12          Q.    Did you review those emails that were

13    shared with Utah Political Watch?

14          A.    Some of them.  Sorry.  I spoke over you.

15    Some of them.

16          Q.    And did you review those emails before

17    this article was published?

18          A.    Yes.

19                MS. CORBELLO:  David, if you are going to

20    ask a lot more questions about this article, can we

21    take the break or are you almost done with it?

22                MR. VITAGLIANO:  I just have two or three

23    more quick questions.

24                MS. CORBELLO:  Okay.

25          Q.    (BY MR. VITAGLIANO)  On page 4, if you
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1    could please read aloud in the center of the page, in

2    parentheses, that begins with "This story."

3          A.    Yes.

4                "This story has been updated to include

5    the response from Adams and his email exchanges with

6    the lieutenant governor's office."

7          Q.    So those emails, were they obtained after

8    this story was initially published?

9          A.    I -- I would not want to -- I can't

10    remember.

11          Q.    But once those emails were obtained, you

12    then reviewed them?

13          A.    Yes.

14          Q.    And you reviewed an updated draft of this

15    article before the update was published?

16          A.    To my memory, yes.

17                MR. VITAGLIANO:  We can take our break.

18                MS. CORBELLO:  Okay.

19               (A break was taken from 9:40 a.m. to

20               9:48 a.m.)

21                MR. VITAGLIANO:  The time is 9:48, 20

22    minutes left.  It shouldn't be an issue.

23               (EXHIBIT 4 WAS MARKED.)

24          Q.    Ms. Morrell, I'm handing you what we will

25    mark as Exhibit 4.  Can you please review this?
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1                For the record, this is a copy of an

2    article titled Utah GOP Senator:  Media rule change

3    meant to show journalist "Who's the boss," by

4    Bryan Schott, published on Utah Political Watch's

5    website on March 24th, 2025.

6                Do you know what this document is?

7          A.    Yes.

8          Q.    You've seen it before?

9          A.    Yes.

10          Q.    Did you review or edit this article before

11    it was published?

12          A.    Yes.

13          Q.    And what did that review and editing

14    entail?

15          A.    Everything we've spoken about.  So

16    sourcing, timing, grammar, flow.

17          Q.    When you say sourcing, could you just

18    elaborate on that?

19          A.    I think the sources in here in this story

20    have to do with mostly the recording.

21          Q.    I'll just note for the record that

22    Mr. Schott has entered the room and he was in the

23    room for the first portion before the break.

24                Now, about that recording that you

25    mentioned, did you listen to the audio recording
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1    before this edit -- or this piece was published?

2          A.    Yes.

3          Q.    Did you listen to the full recording or

4    only the clip that was included in the article?

5          A.    I think the full.  I heard things that

6    aren't listed here.

7          Q.    Did you advise Mr. Schott to edit out the

8    part of the recording that says he was fired from The

9    Salt Lake Tribune last year?

10          A.    No.

11          Q.    Did you advise Mr. Schott to edit out the

12    part of the recording that says he is not with one of

13    the established papers?

14          A.    No.

15          Q.    Did you advise Mr. Schott to edit out the

16    part of the recording that says most people that are

17    credentialed are with a legitimate news source and he

18    was fired from a legitimate news source?

19          A.    No.

20          Q.    Mr. Schott made all of those editorial

21    decisions for what to include in this clip in this

22    article?

23          A.    Correct.

24          Q.    Thank you.

25               (EXHIBIT 5 WAS MARKED.)

Page 40

Veritext Legal Solutions
877-907-4278 434-293-3300 434-239-2552

Case 2:25-cv-00050-RJS-CMR     Document 57-15     Filed 04/25/25     PageID.1257     Page
41 of 73

Suppl. App. 150

Appellate Case: 25-4124     Document: 44     Date Filed: 12/18/2025     Page: 152 



Malissa  Morrell March 27, 2025

1                I am handing you what we will mark as

2    Exhibit 5.

3          A.    Thank you.

4          Q.    Can you please review this?

5                For the record, this is a copy of an

6    article titled Utah Legislature quietly changes press

7    rules, shutting out independent media by Bryan

8    Schott, published on Utah Political Watch's website

9    on December 17th, 2024.

10                Do you know what this document is?

11          A.    Yes.

12          Q.    Did you review or edit this article before

13    it was published?

14          A.    Yes.

15          Q.    And more of the same type of review and

16    editing that we've discussed so far today?

17          A.    Yes.

18          Q.    Could you please read aloud the paragraph

19    on the second page that begins with "The policy for

20    approving credentials"?  It's the third paragraph up

21    from the bottom.

22          A.    Yes.

23                "The policy for approving credentials was

24    quietly revised last month shortly after I had

25    reached out to ask about adding Utah Political Watch
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1    to the legislature's press release distribution list

2    and the timeline for applying for a 2025 press badge.

3    That email was sent on November 5th.  The metadata

4    for the revised media credential policy says the

5    document was created on November 24th."

6          Q.    Did you verify that November 5th email

7    before this article was published?

8          A.    I knew of the email.  Are you wondering if

9    I verified the date?

10          Q.    The date.  Did you read the email?

11          A.    Yes.

12          Q.    And you did that before this article was

13    published?

14          A.    Yes.

15          Q.    And did you review the metadata for the

16    revised media credential?

17          A.    No.

18               (EXHIBIT 6 WAS MARKED.)

19          Q.    Ms. Morrell, I'm handing you what we will

20    mark as Exhibit 6.  If you could please review that.

21                For the record, this is a copy of an

22    article titled Latest Utah tax cut plan:  Nearly

23    $2,000 for top one percent, $31 for average family,

24    by Bryan Schott, published on Utah Political Watch's

25    website on February 25th, 2025.
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1                Do you know what this document is?

2          A.    Yes.

3          Q.    Did you review or edit this article before

4    it was published?

5          A.    Yes.

6          Q.    And what did that review and editing

7    entail?

8          A.    The same.

9          Q.    Could you please read the last paragraph

10    on the first page aloud?

11          A.    "The 0.05 percent reduction would cost

12    $118 million next year, including $21 million in

13    one-time costs and $97 million every year after

14    that."

15          Q.    Did you verify those numbers before this

16    article was published?

17          A.    No.

18          Q.    And if you could please read the preceding

19    paragraph that begins, "On Tuesday morning."

20          A.    Sure.

21                "On Tuesday morning, the House Revenue and

22    Taxation Committee advanced a revised HB106 sponsored

23    by Representative Kay Christofferson.  The previous

24    version lowered Utah's corporate and income tax rate

25    by 0.1 percent from 4.55 to 4.45 percent.  The new
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1    bill cuts the proposed tax reduction in half to

2    4.5 percent."

3          Q.    Did you review the previous version of the

4    bill discussed in that paragraph?

5          A.    No.

6          Q.    So did you verify those numbers that are

7    included in the paragraph?

8          A.    No, I don't remember doing that.

9          Q.    Did you review the revised version of the

10    bill that is mentioned in that paragraph?

11          A.    No.

12               (EXHIBIT 7 WAS MARKED.)

13          Q.    I am handing you what we will mark as

14    Exhibit 7.  If you could please review that.

15                For the record, this is a copy of an

16    article titled Lawmakers quietly gutted Utah's open

17    records law in final hours of 2025 legislature --

18          A.    Uh-huh (affirmative).

19          Q.    -- by Bryan Schott, published on Utah

20    Political Watch's website on March 13th, 2025.

21                Do you know what this document is?

22          A.    Yes.

23          Q.    Did you review or edit this article before

24    it was published?

25          A.    Yes.

Page 44

Veritext Legal Solutions
877-907-4278 434-293-3300 434-239-2552

Case 2:25-cv-00050-RJS-CMR     Document 57-15     Filed 04/25/25     PageID.1261     Page
45 of 73

Suppl. App. 154

Appellate Case: 25-4124     Document: 44     Date Filed: 12/18/2025     Page: 156 



Malissa  Morrell March 27, 2025

1          Q.    If I could direct you to the second

2    paragraph, and if you could just read the first

3    sentence aloud.

4          A.    Yes.

5                "Buried at the bottom of HB394 is a

6    provision that repeals 'intent language' that

7    lawmakers included with Utah's Government Access and

8    Records Management Act known as GRAMA.  Intent

9    language is sometimes" -- oh, I was supposed to do

10    the first sentence.

11          Q.    Just the first sentence.  That's fine.

12    Thank you.

13                Did you review HB394 before this article

14    was published?

15          A.    Parts of it.

16          Q.    Parts of it?

17          A.    (Witness nods head.)

18          Q.    Do you remember which parts?

19          A.    No.

20          Q.    Did you review the bottom of it, the

21    specific provision that is referenced in this

22    paragraph?

23          A.    Yes.

24          Q.    And if you could please turn to the second

25    page.  If you could please read the third paragraph
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1    that begins with "I believe."

2          A.    Yes.

3                "'I believe this is a very significant

4    policy decision, and I am not comfortable voting to

5    strike that language, recognizing the right of the

6    public to know what we're doing and for their data to

7    be private,' Thatcher declared.  'I think this is a

8    serious policy call and I think we should reject

9    this.'"

10          Q.    And just to make clear for the record,

11    will you please read the preceding paragraph that

12    begins --

13          A.    Yes.

14                "Senator Daniel Thatcher warned that

15    deleting this section from the law was too much of a

16    change."

17          Q.    Did you review those quotes or verify

18    those quotes from Senator Daniel Thatcher before this

19    article was published?

20                MS. CORBELLO:  Objection.  Compound.

21          Q.    (BY MR. VITAGLIANO)  Did you -- sorry.

22    Withdrawn.

23                Did you verify those quotes from Senator

24    Daniel Thatcher before this article was published?

25          A.    I believe I heard them when they happened.
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1          Q.    And when you say "when they happened,"

2    could you please clarify that?

3          A.    I was in the vicinity when the

4    conversation occurred.

5          Q.    Mr. Schott's conversation with

6    Daniel Thatcher?

7          A.    Yes.

8          Q.    This was a conversation by telephone?

9          A.    In my memory, if I'm not remembering that

10    wrong.

11          Q.    Do you know if Mr. Schott wrote down the

12    quotes from that conversation?

13          A.    I do not.

14          Q.    Do you know if he recorded the

15    conversation?

16          A.    I don't, but I do know that -- and I'm

17    sorry, I won't be able to say how often, but when he

18    records, he lets people know and -- so that's very

19    likely.

20          Q.    Do you listen to those recordings if they

21    are then used for an article?

22          A.    Sometimes.

23          Q.    How often, would you say?

24          A.    I don't know.

25               (EXHIBIT 8 WAS MARKED.)
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1          Q.    I am handing you what we will mark as

2    Exhibit 8.  If you could please review that.

3                For the record, this is a copy of an

4    article titled, No such thing as a free lunch?  Utah

5    lawmakers were treated to dozens of free meals and

6    events, by Bryan Schott, published on Utah Political

7    Watch's website on March 11th, 2025.

8                Do you know what this document is?

9          A.    Yes.

10          Q.    Have you seen it before?

11          A.    Yes.

12          Q.    Did you review or edit this article before

13    it was published?

14          A.    Yes.

15          Q.    If I could direct you to the

16    second-to-last paragraph on the first page beginning

17    with "According to a schedule."  Could you please

18    read that sentence aloud?

19          A.    Yes.

20                "According to a schedule obtained by Utah

21    Political Watch, many of the sponsoring organizations

22    either had business before the legislature or were

23    special interest groups advocating for specific

24    legislation.  For instance, the Utah State Board of

25    Education, Snow College and Southern Utah University
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1    depend on the legislature to set their annual

2    budgets."

3          Q.    Did you review this schedule before the

4    article was published?

5          A.    I don't know.

6          Q.    Did you verify the unnamed source of this

7    schedule before this article was published?

8                MS. CORBELLO:  Objection.  Vague.

9                THE WITNESS:  Verify?  Can you just define

10    "verify"?

11          Q.    (BY MR. VITAGLIANO)  Do you know where

12    Mr. Schott obtained this schedule from?

13          A.    Yes.

14          Q.    Do you know how he obtained it?

15                MS. CORBELLO:  I'm going to object to the

16    extent it -- your answer goes to any sort of

17    reporter's privilege about obtaining sources or

18    private sources.

19                If you can answer, go ahead otherwise.

20                THE WITNESS:  I -- the question again was?

21          Q.    (BY MR. VITAGLIANO)  Do you know how he

22    obtained it?  I'm not asking you who he obtained

23    it --

24          A.    I don't remember.

25          Q.    -- from.
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1          A.    No, I don't remember.

2               (EXHIBIT 9 WAS MARKED.)

3          Q.    And I'm handing you what we will mark as

4    Exhibit 9.  If you could please review this.

5                For the record, this is a copy of an

6    article entitled No such thing as a free lunch.  Utah

7    lawmakers were treated --

8                MS. CORBELLO:  No.

9                MR. VITAGLIANO:  Oh, I'm sorry.  My

10    apologies.

11          Q.    For the record, this is a copy of an

12    article titled Day 28:  Don't believe the hype, by

13    Bryan Schott, published on Utah Political Watch's

14    website on February 18th, 2025.  Apologize about

15    that.

16                Do you know what this document is?

17          A.    Yes.

18          Q.    Have you seen this document before?

19          A.    I don't remember.

20          Q.    Did you review or edit this article before

21    it was published?

22          A.    I don't remember.  There were a lot of

23    these at that time.

24          Q.    But you don't recall specifically

25    reviewing and editing this one?
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1          A.    I don't remember.

2          Q.    If I could direct you to the second page,

3    first paragraph.  Could you please read that aloud?

4          A.    "The four percent increase"?

5          Q.    Yes.

6          A.    Okay.

7                "The four percent increase, amounting to

8    approximately $180 million, is required under state

9    law to cover inflationary costs to public schools,

10    calculated on a five-year rolling average.  Lawmakers

11    are also required to cover the cost of enrollment

12    growth, which adds about $21 million."

13          Q.    Did you verify those numbers before this

14    article --

15          A.    No.

16          Q.    -- was published?

17          A.    Sorry.  No.

18          Q.    If you could please read the third

19    paragraph on this page, beginning with "The public

20    education appropriations."

21          A.    "The public education appropriations

22    subcommittee is recommending a discretionary increase

23    to the WPU of just one percent, which amounts to

24    $43 million."

25          Q.    Did you verify those numbers, one percent
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1    and $43 million?

2          A.    No.

3          Q.    When I showed you this document you said

4    there were a lot of these.  Could you please explain

5    what you meant by that?

6          A.    Yeah.

7                The -- during the time that the

8    legislature was in session, there were extra editions

9    of the newsletter going out to some of the readers

10    for -- to just report on day-to-day legislature

11    information.

12          Q.    When the legislature is in session, is

13    Utah Political Watch busier than normal?

14          A.    We've done it once, but yes.

15          Q.    Is it fair to say that Utah Political

16    Watch was busier during the session than the time

17    before the session started --

18          A.    Busier.

19          Q.    -- and also the time after the session

20    concluded?

21          A.    More was being published.

22          Q.    And you did not review every newsletter

23    that was published?

24          A.    No.

25          Q.    Thank you.
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1          A.    Uh-huh (affirmative).

2                MR. VITAGLIANO:  That's all I have.

3                MS. CORBELLO:  Okay.  We'll reserve.

4                (Deposition concluded at 10:05 a.m.)

5                            * * *
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1                    REPORTER'S CERTIFICATE

2    STATE OF UTAH           )

                           )  ss.

3    COUNTY OF SALT LAKE     )

4

               I, Dawn M. Perry, Certified Shorthand

5    Reporter for the State of Utah, do hereby certify:

6                That prior to being examined, the witness,

   MALISSA MORRELL, was by me duly sworn to tell the

7    truth, the whole truth, and nothing but the truth;

8                That said deposition was taken down by me

   in stenotype on March 27, 2025, at the place therein

9    named, and was thereafter transcribed and that a true

   and correct transcription of said testimony is set

10    forth in the preceding pages.

11                I further certify that, in accordance with

   Rule 30(e), a request having been made to review the

12    transcript, a reading copy was sent to Courtney

   Corbello, Attorney at Law, for the witness to read

13    and sign under penalty of perjury and then return to

   me for filing with Daniel M. Vitagliano, Attorney at

14    Law.

15                I further certify that I am not kin or

   otherwise associated with any of the parties to said

16    cause of action and that I am not interested in the

   outcome thereof.

17

               WITNESS MY HAND this 4th day of April,

18    2025.

19

20

21                              <%26849,Signature%>

22                            Dawn M. Perry, CSR

23

24

25
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1  Courtney Corbello, Esquire

2  cc@ifs.org

3                         April 4, 2025

4  RE:Utah Political Watch Inc Et Al v. Musselman, Alexa Et Al

5      3/27/2025, Malissa  Morrell (#7275655)

6      The above-referenced transcript is available for

7  review.

8      Within the applicable timeframe, the witness should

9  read the testimony to verify its accuracy. If there are

10  any changes, the witness should note those with the

11  reason, on the attached Errata Sheet.

12      The witness should sign the Acknowledgment of

13  Deponent and Errata and return to the deposing attorney.

14  Copies should be sent to all counsel, and to Veritext at

15  clientservices-va@veritext.com

16   Return completed errata within 30 days from

17 receipt of testimony.

18    If the witness fails to do so within the time

19 allotted, the transcript may be used as if signed.

20

21

22                Yours,

23                Veritext Legal Solutions

24

25
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1  Utah Political Watch Inc Et Al v. Musselman, Alexa Et Al

2  Malissa  Morrell (#7275655)

3                   E R R A T A  S H E E T

4  PAGE_____ LINE_____ CHANGE________________________

5  __________________________________________________

6  REASON____________________________________________

7  PAGE_____ LINE_____ CHANGE________________________

8  __________________________________________________

9  REASON____________________________________________

10  PAGE_____ LINE_____ CHANGE________________________

11  __________________________________________________

12  REASON____________________________________________

13  PAGE_____ LINE_____ CHANGE________________________

14  __________________________________________________

15  REASON____________________________________________

16  PAGE_____ LINE_____ CHANGE________________________

17  __________________________________________________

18  REASON____________________________________________

19  PAGE_____ LINE_____ CHANGE________________________

20  __________________________________________________

21  REASON____________________________________________

22

23  ________________________________   _______________

24  Malissa  Morrell                            Date

25
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1  Utah Political Watch Inc Et Al v. Musselman, Alexa Et Al

2  Malissa  Morrell (#7275655)

3                 ACKNOWLEDGEMENT OF DEPONENT

4      I, Malissa  Morrell, do hereby declare that I

5  have read the foregoing transcript, I have made any

6  corrections, additions, or changes I deemed necessary as

7  noted above to be appended hereto, and that the same is

8  a true, correct and complete transcript of the testimony

9  given by me.

10

11  ______________________________    ________________

12  Malissa  Morrell                        Date

13  *If notary is required

14                    SUBSCRIBED AND SWORN TO BEFORE ME THIS

15                    ______ DAY OF ________________, 20___.

16

17

18                    __________________________

19                    NOTARY PUBLIC

20

21

22

23

24

25
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